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PROTECTION OF CHILDREN AGAINST SEXUAL 

EXPLOITATION 



THURSDAY, JUNE 16, 1983 

House of Representatives, 

subcommittee on crime, 
Committee on the Judiciary, 

Washington, DC. 

The subcommittee met, pursuant to call, at 9:45 a.m.. in room B- 
Mi> Rayburn House Office Building, Hon. William J. Hughes 
(chairman of the subcommittee) presiding. 

Present: Representatives Hughes, Smith, Sawyer, Shaw, and Sen- 
senbrenner. 

Staff present: Hayden W. Gregory, chief counsel; Eric E. Sterling, - 
assistant counsel; Charlene Vanlier, associate counsel, and Phyllis 
N. Henderson, clerk. 

Mr. Hughes. The Subcommittee on Crime will come to order. 

The Chair has received a request to cover this hearing in whole 
or in part by television broadcast, radio broadcast, still photogra- 
phy, or by other similar methods. 

In accordance with Committee Rule 5(a), permission is granted, 
unless there is objection. I am not sure anybody is here to object, 
Earl. Such coverage will be permitted. 

Good morning. The hearing that we are having this morning is 
one I would prefer not to have to hold. Crime is never a pretty sub- 
ject, but we encounter few crimes as ugly as that which we are 
looking at today— sexual abuse of children. 

Six years ago, Congress enacted legislation to combat one par- 
ticular form of sexual child abuse. This was the disgusting, and in- 
creasing, practice of sexual exploitation of children by inducing 
them to engage in sex acts, frequently with adults, in order to pho- 
tograph and film them and to distribute these pornographic prod- 
ucts to persons interested in viewing these perversities. Testimony 
before the Subcommittee on Crime at that time indicated that 
thousands of children were being abused in this particular fashion. 

We learned that these child abusers produce their own maga- 
zines and newsletters devoted to these practices. They exchange 
photos, films, publications, and sometimes, exchange the children 
themselves. 

They develop their own trade lingo under which young boys are 
known as "chickens", and the depraved men who prey upon them 
are "chicken hawks". 
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We even heard about individual groups who claimed that explicit 
sex by children, including very young children, is healthy, if not es- 
sential to their development. 

One group on the letterhead of its stationery, apparently in com- 
plete seriousness, depicted a child undressing with the slogan "Sex 
before eight"— meaning years old— "or it's too late"— meaning for 
proper development, I presume. 

Jhis argument, like the photographic materials which depict 
children in explicit vex acts, is absolute rubbish. 

I agree with the observation of news commentator Bill Moyers, 
who stated in a recent editorial: 

"Once I even heard child pornography referred to as a 'victim- 
less' crime. That's nonsense. There are, by one account, over a half 
million children in this country used in sex-for-sale activities. Some 
films have been made with children under four. No victims?" 

The purpose of our hearing today is to get a progress report on 
the effectiveness of the 1977 law in facilitating prosecution of these 
child abusers and in drying up the supply of the child pornography 
materials they produce. 

We will also be taking testimony aimed at identifying the nature 
of the child pornography "industry" and developing a profile of the 
typical child at risk of such exploitation . 

Finally, and most importantly, we will be looking at proposals to 
strengthen the law already on the books. It is encouraging to learn 
that there have been several dozen successful prosecutions under 
this law for distribution of child pornography materials. 

At the same time, I was very disappointed to learn that there 
has not been a single conviction under the principal provision of 
the 1977 law, which is aimed at the persons directly abusing chil- 
dren by posing them for such films and photographs. We want to 
learn why we have hrfen unable to reach the principal perpetrators 
of sexual child abuse. 

We want to make the Federal lav/ more effective in stopping 
sexual child abuse and the proliferation of materials depicting that 
abuse. 

The U.S. Supreme Court last year cleared the way for broader 
and more effective use of laws of this nature when it held that 
child pornography materials are not entitled to constitutional pro- 
tection under the First Amendment. 

As a result of that decision, one of the changes in the law we will 
be looking at would permit the prosecution of persons distributing 
such materials without proving that the materials are legally ob- 
scene. 

(Copies of H.R. 2106, H.R. 2151, H.R. 2432, H.R. 3062, and H.R. 
3298 follow:] 
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jsth congress it 13 ni i\£+ 

1st Session fj # |^ 1 UQ 

To strengthen law enforcement in the areas of child exploitation and pornography! 

and for other purposes. 



IN THE HOUSE OF REPRESENTATIVES 
March 15, 1P83 

Mr. Pashayan (for himself, Mr. Albosta, Mr. Bevill, Mr. Bliley, Mr. 
Brown of California, M>\ Dannemeyeb, Mr. Dbeier of California, Mr. 
Gingrich, Mr. Goodliko, Mr. Hansen of Utah, Mr. Hertel of Michigan, 
Mr. Jeffords, Mr. Kasich, Mr. Kindness, Mr. Laoomarsino, Mr. Liv- 
ino.ston, Mr. McOrath, Mr. Nielson of Utah, Mr. Ortiz, Mr. Pouter, 
Mr. Pbitchard, Mr. Roemeb, Mr. Scheuek, Mr. Smith of New Jersey, 
Mr. Svnia, and Mr. Wort^ey) introduced the following bill; which was re- 
ferred to the Committee on the Judiciary 



a BILL 

To strengthen law enforcement in the areas of child exploitation 
and pornography, and for other purposes. 

1 Be it enacted by the Senate and House of Represenla- 

2 lives of the United Slates of America in Congress assembled, 

3 SHORT TITLE 

4 This Act may be cited as the "Child Protection Act of 

5 um". 

« Skc. 2. (a) Section 22.'2 of title 18, United States 
7 Code, is amended — 
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1 (1) in subsection (a)(1) by striking out " for the 

2 purpose of sale or distribution for sale, any obscene" 

3 and inserting in lieu thereof "any"; and 

4 (2) in subsection (a)(2) by stril: "'or the 

5 purpose of sale or distribution foi ..uv . knowingly 

6 sells or distributes for sale, any obscene" and inserting 

7 in lie . thereof ", sells, or distributes any". 

8 (b) Section 2253(3) of title 18, United States Code, is 

9 amended by striking out ", for pecuniary profit". 



8 . 



5 



TH CONGRESS II n g% 4 m* 4 
1st Session fl • iC\.» 4 1 0 1 

Entitled the "Comprehensive Grime Control Act of 1983". 



IN THE HOUSE OF REPRESENTATIVES 

Maboh 16, 1983 

Mr. Fish (for himself, Mr. Moobhead, Mr. Hyde, Mr. Xindne&s, Mr! Lun* 
oben, Mr. Sensk^bknneb, Mr. McOollum, Mr. Shaw, Mr. Gbkas, and 
Mr. DeWine) (by request) introduced the following bill; which was referred 
to the Committee on the Judiciary 



A BILL 

Entitled the "Comprehensive Crime Control Act of 1983". 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Comprehensive Crime 

4 Control Act of 1983". 

5 TITLE I— BAIL 

6 Sec. 101. This title may be cited as the "Bail Reform 

7 Act of 1983". 

8 Sec. 102. (a) Sections 3141 through F <>i 0 f title 18, 

9 United States Code, are repealed and the following new sec- 
10 tions are inserted in lieu thereof: 
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1 seq.) and the Egg Products Inspection Act (21 U.S.C. 

2 1031 et seq.); and 

3 "(7) the term 'serious bodily injury' means bodily 

4 injury to a person which involves — 

5 0 "(A) a substantial risk of death; 

6 "(B) extreme physical pain; 

7 "(C) protracted and obvious disfigurement; or 

8 "(D) protracted loss or impairment of the 

9 function of a bodily member, organ, or mental 

10 faculty." 

11 The table of sections at the beginning of chapter 65 of 

12 title 18 of the United States Code is amended by adding at 

13 the end the following 'new item: 

11 1365. Tampering with consumer product* with intend to cause injury or death/*. 

1 4 Paet B— Child Pobnogbaphy 

15 Sec. 1502. (a) Section 2252 of title 18, United States 

16 Code, is amended — 

1 7 (1) in subsection (a)(1) by striking out for the 

18 purpose cf sale or distribution for sale, any obscene" 

19 and inserting in lieu thereof "any"; 

20 (2) in subsection (a)(1)(B) by striking out "such 

21 visual or print medium depicts such conduct; or" and 

22 inserting in lieu thereof "such visual or print medium 

23 visually depicts such conduct or such visual or print 

24 medium is obscene and depicts such conduct; or"; 
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1 (3) in subsection (a)(2) by striking out "for the 

2 purpose of sale or distribution for sale, or knowingly 

3 sells or distributes for sale, any obscene 0 and inserting 

4 in lieu thereof " sells, or distributes any"; and 

5 (4) in subsection (a)(2)(B) by striking out "such 

6 visual or print medium depicts such conduct;" and in- 

7 sorting in lieu thereof "such visual or print medium 

8 visually depicts such conduct or such visual or print 

9 medium is obscene and depicts such conduct;". 

10 (b) Section 2253(3) of title 18, United States Code, is 

1 1 amended by striking out for pecuniary proft". 

12 PABT C — W ABIDING THE SUBJECT OF A SEARCH 

13 Sec. 1503. Section 2232 of title 18 of the United States 

14 Code is amended by adding a new paragraph as follows: 

15 "Whoever, having knowledge that any person author- 

16 ized to make searches and seizures has been authorized or is 

17 otherwise likely to make a search or seizure, in order to pre- 

18 vent the authorized seizing or securing of any person, goods, 

19 wares, merchandise or other property, gives notice or at- 

20 tempts to give notice of the possible search or seizure to any 

21 person shall be fined not more than $10,000 or imprisoned 

22 not more than five years, or both.". 
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88th C0NORKM8 

1ST SE88I0N 



H. R. 2432 



To amend title 18 of the United State, Code relating to the sexual exploitation of 

children. 



IN THE HOUSE OF REPRESENTATIVES 

April 7, ifi8J 
ing bill; whini 
the Judiciary 



April 7, 1&83 

Mr. HfTTO introduced the following bill; whir,, waa referred to the Committee on 



A BILL 

- To amend title 18 of the United States Code relating to the 
sexual exploitation of children. 

1 Be it enacted by the Senate and House of Representa- 

2 fives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "SexuaJ Exploitation of 

4 Children Act of 1983". 

5 Sec. 2. The Congress hereby finds that— 

6 (1) child pornography has developed into a highly 
1 organized, multimillion-dollar industry which operates 

8 on a nationwide scale; 

9 thousands of children including large numbers 
10 of runaway and homeless youth are exploited in the 
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production and distribution of pornographic materials; 



2 and 

. 3 (3) the use of children as subjects of pornographic 

4 materials is harmful to the physiological, emotional, 

5 and mental health of the individual child and to 

6 society. 

7 Sec. 3. Chapter 110 of title 18, United States Code, is 

o 

8 amended to read as follows: 

9 "CHAPTER 1 10— SEXUAL EXPLOITATION OF 

10 CHILDREN 

"Sit. 22f>J. Definitions for chapter. 

"See. 2*252. Sexual exploitation of children. 

"Sec. 22MWI. Certain activities relating to material involving the sexual exploitation 

of minora. 
"See. iMense. 

1 1 "§ 2251. Definitions for chapter 

12 "For the purposes of this chapter, the term— 

13 "(l) 'mino r ' means any person under the age of 

14 eighteen years; 

15 "(2) 'sexual!/ ".plicit conduct' means actual or 

16 simulated — 

17 "(A) sexual intercourse, including genital- 

18 genital, oral-genital, anal-genital, or oral-anal, 

19 whether between persons of the same or opposite 

20 sex; 

21 "(B) bestiality; 

22 "(C) sado-masochistic abuse (for the purpose 
221 of sexual stimulation); 
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1 "(D) masturbation; or 

2 "(E) lewd exhibition of the genitals or pubic 

3 area of any person; 

4 "(3) 'simulated' means the explicit depiction of 

5 any conduct described in clause (2) of this section 

6 which creates the appearance of such conduct and 

7 which exhibits any uncovered portion of the genitals or 

8 buttocks; 

9 "(4) 'producing' means producing, directing, man- 

10 ufacturing, issuing, publishing, or advertising; and 

1 1 "( 5 ) 'visual or print medium' means any film, pho- 

12 tograph, negative, slide, book, magazine, or other 

13 visual or print medium. 

14 "§ 2252. Sexual exploitation of children 

15 "(a) Any person who knowingly employs, uses, per- 

16 suades, induces, entices, or coerces any minor to engage in, 

17 or who has a minor assist any other person to engage in, any 

18 sexually explicit conduct for the purpose of producing any 

19 visual or print medium depicting such conduct, shall be pun- 

20 ished as provided under subsection (c), if such person knows 

21 or has reason to know that such visual or print medium will 

22 be transported in interstate or fo.eign commerce or mailed, or 

23 if such visual or print medium has actually been transported 

24 in interstate or foreign commerce or mailed. 
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1 "(b) Any parent, legal guardian, or person having custo- 

2 dy or control of a minor who knowingly permits such minor 

3 to engage in, or to assist any other person to engage in, 

4 sexually explicit conduct for the purpose of producing any 

5 visual or print medium depicting such conduct shall be pun- 

6 ished as provided under subsection (c) of this section, if such 

7 parent, legal guardian, or person knows or has reason to 

8 know that such visual or print medium will be transported in 

9 interstate or foreign commerce or mailed or if such visual or 

10 print medium has actually been transported in interstate or 

1 1 foreign commerce or mailed, 

12 "(c) Any person who violates this section shall be fined 

13 not more than $75,000 or imprisoned not more than ten 

14 years, or both, but, if such person has a prior conviction 

15 under this section, such person shall be fined not more than 

16 $150,000 or imprisoned not less than two years nor more 

17 than fifteen years, or both. 1 

ia.,"§ 2253. Certain activities relating to materia] involving 

19 the sexual exploitation of minors 

20 4, (a) Any person who — 

21 "(1) knowingly transports or ships in interstate or 

22 foreign commerce or mails any visual or print medium, 

23 if— 
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1 "(A) the producing of such visual or print 

2 medium involves the use of a minor engaging in 

3 sexually explicit conduct; and 

4 . "(B) such visual or print medium depicts 

5 such conduct; or 

6 "(2) knowingly receives any visual or print 

7 medium that has been transported or*shipped in inter- 

8 state or foreign commerce or mailed, if— 

9 "(A) the producing of such visual or print 

10 medium involves the use of a minor engaging in 

1 1 sexually explicit conduct; and 

12 "(B) such visual or print medium depicts 

13 such conduct; 

14 shall be punished as provided in subsection (b) of chis section. 

15 "(b) Any person who violates this section shall be fined 

16 not more than $75,000 or imprisoned not more than 10 

17 years, or both, but, if such person has a prior conviction 

18 under this section, such person shall be fined not more than 

19 $150,000 or imprisoned not less than two years nor more 

20 than If) years, or both. 

21 "§ 2254. Defense 

22 "In any prosecution brought under this chapter for the 

23 production oi distribution of a visual or print medium depict- 

24 ing sexually explicit conduct as defined in section 225l(l)(2) 

25 (D) or (E), it shall be an affirmative defense that the medium, 
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1 when taken as a whole, possesses serious literary, artistic, 

2 scientific, social, or educational value/'. 

3 . Sec. 4. Section 1961 of title 18, United States Code, is 

4 amended in clause (1KB) by inserting after "section 1955 

5 (relating to the prohibition of illegal gambling businesses)," 

6 the following: "sections 2252 and 2253 (relating to the 

7 sexual exploitation of children),". 

8 Sec. 5. Section 1964 of title 18, United States Code, is 

9 amended in subsection (c) by striking out "his business or" 
10 and inserting in lieu thereof "his person, business, or". 
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98th CONORESS 
1ST Session 



H.R.3062 



To amend title 18 of the United States Code relating to the sexual exploitation of 

children. ' 



IN THE HOUSE OF REPRESENTATIVES 

May 18, 1983 

Mr. Sawvkk (for himself Mr. Mablbnee, Mr. FlSH, Mr. Sensenbbenneb, .nd 
Mr. Shaw) introduced the following bill; which was referred to the Commit- 
tee on the Judiciary 



A BILL 

To amend iitle 18 of the United States Code relating to the 
sexual exploitation of children. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 This Act may be cited as the "Federal Anti-Child Por- 

5 nography Act of 1983". 

6 Sec. 2. (a) Section 2251(c) of title 18, United States 

7 Code, is amended by striking out "$10,000", and by insert- 

8 ing in lieu thereof "$100,000", and by striking out 

9 "$15,000", and by inserting in lieu thereof "$200,000". 
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1 (b) Section 2252 of title 18, United States Code, is 

2 amended — 

3 (D in subsection (a)(1) by striking out ", for the 

4 purpose of sale or distribution for sale, any obscene" 

5 and inserting in lieu thereof "an/'; 

6 (2) in subjection (aXD(B) by striking out "such 

7 visual or print medium depicts such conduct; or" and 

8 inserting in lieu thereof "such visual or print medium 

9 visually depicts such conduct or such visual or print 

10 medium is obscene and depicts such conducts; or"; 

11 (3) in subsection (a)(2) by striking out "for the 

12 purpose of sale or distribution for sale, or knowingly 

13 sells or distributes for sale, any obscene" and inserting 

14 in lieu thereof ", sells, or distributes any"; 

15 (4) in subsection (a)(2)(B) by striking out "such 

16 visual or print medium depicts such conduct;" and in- 

17 serting in lieu thereof "such visual or print medium 

18 visually depicts such conduct, or such visual or print 

19 medium is obscene and depicts such conduct;"; and 

20 (5) in subsection (b) by striking out "$10,0CO", 

21 and inserting in lieu thereof "$100,000", and by strik- 

22 ing out "$15,000", and inserting in lieu thereof 

23 "$200,000". 

24 (c) Section 2253 of title 18, United States Code, is 



25 amended — 



ERLC 



19 



16 



1 (1) in subsection (2) by inserting "But does not in- 

2 elude simulation in a visual medium which, when taken 
S as a whole, has serious literary, artistic, political, sci- 

4 entific, or educational value." following subsection (E); 

5 and 

6 (2) in subsection (3) by striking out ", for pecuni- 

7 ary profit". 

8 (d) Subsection (1) of section 2516 of title 18 of the 

9 United States Code is amended in paragraph (c) by adding 

10 "sections 2251 or 2252 (sexual exploitation of children)," 

1 1 after "section 664 (embezzlement frum pension and welfare 

12 funds),". 
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18 T=r h. R. 3298 

To amend chapter 11'/ (relating to sexual exploitation of children), and for other 

purposes. 



IN THE HOUSE OP REPRESENTATIVES 
June 14, 1983 

Mr. Huohbs (for himself and Mr. Sawyer) introduced the following bill; which 
was referred to the Committee on the Judiciary 



A BILL 

To amend chapter 1 10 (relating to sexual exploitation of 
children), and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Child Protection Act of 

4 1983". 

5 Sec. 2. Section 2251 of title 18 of the United States 

6 Code is amended — 

7 (1) by striking out "visual or print medium" each 

8 place it appears and inserting 'Visual depiction" in lieu 

9 thereof; 
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1 (2) by striking out "depicting" oach place it ap- 

2 pears and inserting "of" in lieu thereof; 

3 (3) by striking out "$10,000" and inserting 

4 "$100,000" in lieu thereof; and 

5 (4) by striking out "$15,000" and inserting 

6 "$200,000" in lieu thereof. 

7 Sec. 3. Section 2252 pf title 18 of the United States , 

8 Code is amended — 

9 (1) by striking out "for the purpose of sale or dis- 

10 tribution for sale" each place it appears; 

11 (2) by striking out "obscene" each place it ap- 

12 pears; 

13 (3) by striking out "visual or print medium" each 

14 place it appears and inserting "visual depiction" in lieu 

15 thereof, 

16 (4) It striking out "depicts" each place it appears 

17 ami insertiag "is of" in lieu thereof; 

18 (5) by striking out "for the purpose of sale or dis- 
U) tribution for sale, or knowingly sells or distributes for 
2 n sale" and inserting in lieu thereof "or distributes"; 

21 (B) by inserting after "mailed" the following: "or 

22 knowingly reproduces any visual depiction for distribu- 

23 tiou in interstate or foreign commerce or through the 

24 mails"; 
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1 (7) by striking out "$10,000" and inserting 

2 "$100,000" in lieu thereof; and 

3 (8) by striking out "$15,000" and inserting 

4 "$150,000" in lieu thereof. 

5 Sec. 4. Section 2253 of title 18 of the United States 

6 Code ir amended — 

7 (1) by inserting after "actual or" the following: ", 

8 to the extent the possibility of harm to the minor, 

9 taking into account the nature and circumstances of 

10 the simulation, is not outweighed by redeeming social, 

1 1 literary, scientific, or artistic, value,"; 

12 (2) by inserting "and" at the end of paragraph 

13 (2); 

14 (3) by striking out "; and" and the end of para- 

15 graph (3) and inserting a period in lieu thereof; and 

16 (4) by striking out paragraph (4). 
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Mr. Hughes. Does the gentleman from Florida have an opening 
statement? 
Mr. Smith. Thank you, Mr. Chairman. 

I would certainly want to echo the sentiments that you have just 
expressed, and also to say that for those of us that have served in 
State legislatures over the years, we have found this to be a con- 
suming problem and one that has obviously been growing. Appar- 
ently the problem has been there for many years. But it is only in 
recent years that it has surfaced to the point where, both at the 
State and Federal le/els, there is now a concerted movement for- 
ward. 

I am interested, as you are, in determining how effective the Fed- 
eral law has been and how much better it can be made in order to 
prosecute these types of crimes. 

My State, in particular— I see my colleague and good friend Con- 
gressman Hutto here today and I am very happy that he is here to 
be involved in this important issue. 

My State, unfortunately, has been one of those areas which has 
been, like in many other unfortunate areas, in tho forefront of the 
problems created by Child pornography, 

We are grateful for the hearing today in the hopes that we can 
gain from this experience and the overview that will be taking 
place, and any changes that may come out of it— further experi- 
ence in order to go back to the State and work on that level as 
well. 

So I am very grateful to you, as usual, for something that needs 
to be examined, and is, in fact, being examined. 
Thank you. 

Mr. Hughes. As has been indicated, our first witness this morn- 
ing is our most distinguished colleague from the First District of 
Florida, Earl Hutto. Earl is presently serving his third term in the 
Congress. He has served on the Armed Services Committee, and it 
has been my privilege to serve with him on the Merchant Marine 
and Fisheries Committee where he is one of our most outstanding 
members. 

His work on behalf of the welfare of childien has been long 
standing and also distinguished. 

In the Florida House of Representatives, ho was the chairman of 
the subcommittee on post-secondary education, and has been very 
active on behalf of retarded children and in the activities of the 
Boy Scouts of America. 

Earl is the author of H.R. 2432, a bill to amend title 18 of the 
United States Code relating to the sexual exploitation of children. 

Earl, we are just delighted to have you with us and we want to 
commend you for your leadership in this area. We have a copy of 
your statement which, without objection, will be made a part of the 
record in full. And you. may proceed as you see fit. 

TESTIMONY OF HON. EARL HUTTO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. Hutto. Thank you very much, Mr. Chairman. I appreciate 
your kind words and also the opportunity to appear before you and 
your distinguished members of the subcommittee. 
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Let me commend you for scheduling this hearing and for recog- 
nizing the present problem that exists in regard to child pornogra- 
phy laws. 

In April, I introduced the Sexual Exploitation of Children Act of 
1983. This bill, which is the equivalent House version of Senator 
Arlen Specter's original bill, S. 57, addresses major deficiencies in 
the present law that you have alluded to, as well as it incorporates 
the Supreme Court's Ferber case of last summer. 

Without going into all of the provisions of my bill and reiterating 
the need of these changes, allow me just to address a few of the 
points that I feel are crucial in any discussion pertaining to the 
child pornography issue. 

First, the sexual exploitation of children is a human rights issue. 
Throughout the world, our Nation stands as the vanguard for 
human rights,; but yet when it comes to our own children, who are 
helpless in our streets, we become preoccupied with legal questions 
and lose sight of the real issue. The protection of our dnildren must 
be a priority. 

With thousands, some of them as young as 1 year old, or less, 
being victimized each year, Congress has a responsibility to re- 
spond swiftly and harshly to these human rights violations involv- 
ing children. As a human rights issue, it is a national disgrace to 
do anything less than what we are attempting to do. 

Second, the courts have determined on numerous occasions that 
children warrant special protection under the law. Due to their 
vulnerability and inability to protect themselves, either mentally 
or physically, legal exceptions should be made to secure their 
rights and privileges. 

Child pornography is a form of child abuse and deserves special 
recognition and penalties in the law. 

Finally, because of the New York v. Ferber case, Congress can act 
on this issue with constitutionality tested legal precedent in the 
law. First amendment questions regarding obscenity have been re- 
solved by the Court in_ the Ferber decision which you mentioned 
earlier. 

Therefore, I would hope, Mr. Chairman, that your subcommittee 
will adopt this decision and attempt to formulate a law which 
needs ljttle or no further constitutional clarification. 

We all recognize our Nation's children as a national treasure. 
However, with each day that passes, more and more of our chil- 
dren are abused and exploited. Today, we have within our grasp 
the ability to put an end to this national disgrace. 

With over 110 Members of the House cosponsoring my bill there 
is a sizable resolve in the House regarding this issue and I have 
been impressed by the wide, philosophical range of those who have 
cosponsored, from the most liberal to the most conservative. Mem- 
bers of the House are incensed as well as the American people oyer 
what is happening to our children. 

I know in my discussions with you that you are very concerned 
about this— you are more than concerned, you are very serious— 
about this question. I call upon you and the members of your com- 
mittee, and I express my cooperation in any^vay possible so that 
we can place child pornography as a top priority. 



ERLC 



22 

So as you develop this legislation, I look forward to working with 
you and, again, my sincere appreciation for your holding this hear- 
ing. I would be happy to try to answer any questions you or other 
members may have. 

Mr. Hughes. Thank you very much for a very good and helpful 
statement. 

Let me ask you, Earl, how should we define the term "minor"? 
This is one of the questions that arises. 

Mr. Hutto. Mr. Chairman, in my bill, as you know, I have put 
the age up to 18, because 18 is the legal voting age and many 
States have passed age of msgority laws which place the age of ma- 
jority at 18 or above. So I felt that we ought to move to this age 
which I feel is the legal one for majority, and include those 18 and 
under. 

Mr. Hughes. Yes; H.R. 2432 does use the definition of a minor 
being a person under the age of 18. 
Mr. Hutto. Yes, sir. 

Mr. Hughes. In your legislation, you permit an affirmative de- 
fense for certain acts which, when taken as a whole, show that the 
material serves some literary, artistic, scientific, or educational 
purpose. 

Do you feel that defense, perhaps, may undercut the broad sweep 
of the Ferber decision which, in effect, says that this type of materi- 
al is not protected by the first amendment? 

An affirmative defense, I think, possibly would interject the 
whole question of first amendment rights back into the issue. 

Mr. Hutto. Mr. Chairman, my opinion is that one reason that 
we haven't had convictions is that we are caught up in all this le- 
galese, and I think the burden should be placed on the defense to 
prove that it is not obscene. And in accoraance with the Ferber de- 
cision—and I admit to you, not being a lawyer, that I don't know 
all of the ins and outs of that— but I think the Ferber decision 
would be one which we could act on in putting into law some kind 
of a measure that will have teeth in it, and would not allow too 
many outs, you know. And would provide for a clampdown and 
some convictions. From all reports that I have seen— and I know 
you are familiar with the magazine article that came out on this 
issue, and with the work that is beiug done in New York City and 
other places, to try to get some teeth into the law so that some con- 
victions can be had to try to get to the real issue and to deter the 
problem of child pornography . 

I think we get caught up in legalisms too much and that is one of 
our problems. So I think the b lrden should be placed on the de- 
fense. 

Mr. Hughes. I would assume, just from what you have said, that 
if it is not necessary to provide any affirmative defense for the de- 
fendant and still comport with the first amendment and other con- 
stitutional rights, you would prefer to do that. 

In other words, if we could maximize application of the holding 
of the Ferber decision and deny the availability of a defense that 
the material is not obscene under the standards for determining 
obscenity, you would support that approach. 

I would invite you to examine a couple other bills that have been 
introduced. One by Hal Sawyer of Michigan, our ranking Republi- 
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can. We will also hear testimony on H.R. 3298, which I have intro- 
duced, which does not permit any affirmative defense. 



having affirmative defense in the bill. It is just my own belief as a 
layman. I, feel that we would have much better success with it if we 
do that and put the burden where it ought to be. 

I realize that in your law training and we have a lot of lawyers, 
but the person on the street and the average person doesn't under- 
stand all of that— they can't understand people getting away with 
some of the heinous activities that we have had in our Nation. 

We, of course, want to provide the proper rights to people, but I 
think we have to get tough with crime. I know that you, and in my 
discussions with you, are interested in doing that. 

I would think that that would be one provision that I would like 
to see incorporated into the bill. 
Mr. Hughes. I see. OK. 
The gentleman from Florida. 
Mr. Smith. Thank you, Mr. Chairman. 

I also want to commend the gentleman for — if you are not a 
lawyer, maybe you should have been one, Earl— commend him for 
his extreme interest and concern in this problem which is obvious- 
ly of concern to Many people and needs to be examined. 

I am kind of in the same vein as the chairman— a little bit con- 
cerned about the fart thp t when you tr ansfer thft burden to the de- 
fendant to prove that something was in fact not obscene, what you 
are doing in essence is. f o some degree, going and taking the consti- 
tutional prohibition against prior restraint, or to some degree even 
free speech, or free exhibition of materials. 

In a way, through a veil almost, reaching that constitutional 
safeguard— and I am a little nervous about it as an attorney. Like 
you, as a citizen, it wouldn't bother me. But as an attorney it both- 
ers me to get into a situation where one might wind up attacking 
the constitutionality of the statute based upon the fact that there 
was a transfer of that defense and, therefore, possibly, an unconsti- 
tutional challenge made automatically by virtue of the fact that 
there is prior restraint. 

Something in that sense, then, and that would be on its face enti- 
tled to be said as protected by free speech would not be, and you 
would have to come in and prove that it was, which is not the way 
it works now. 

So I would be interested in pursuing that further but beyond 
that, I agree. 

I do have a question, though, and you mentioned, or the chair- 
man did, this bill is either very similar or the same as Senator 
Specter's bill. But in the affirmative defense provision, Senator 
Specter's bill provides an exception for masturbation on the 
grounds that that is less offensive— I don't know who is using the 
yardstick of offensive — but in the affirmative defense, a child s in- 
duced conduct is masturbation or nudity, these are less patently of- 
fensive than sexual intercourse, beastiality, et cetera, et cetera, et 
cetera. 

And the second one is that the film, book, or what have you, has 
serious literary, artistic, or other merit. 



Mr. Hurra I would 




would seriously consider 
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That is not in your bill. What was that a conscious removal of 
that section? 

Mr. Hutto. Mr. Smith, Senator Specter has reintroduced a bill 
and I can't say that I am really familiar with his new bill. I don't 
know what all the provisions are. 

Mr. Smith. I think he eliminated the 

Mr. Hughes. Would the gentleman yield? 

Mr. Smith. Certainly. 

Mr. Hughes. I think affirmative defense was eliminated. I think 
the term "simulation" was redefined, and some other changes were 
made. 

Mr. Smith. Those are the only questions I have. I mean I would 
love to ask a million questions, but the reality is that very few 
people are going to disagree on this. The question is whether the 
approach can be sustained. That is the only question. We would 
hate to put something in the law and have it challenged and hi.ve 
to go back and redo it. You know, a lot of us are very sensitive to 
that, Earl. 

Mr. Hutto. I understand that. I understand that perfectly. But I 
am really grateful that there is a serious intent, I think, on the 
part of your committee to do something about it. I just want to 
work with you in any way that I possibly can. I know that you 
have to bt? realistic about what you think will hold up. 

I think because of the Ferber decision we have a moral attUude. I 
would just ask, Mr. Chairman, that you would keep on your citi- 
zen's hat, Mr. Smith and all of you, in dealing with this question 
because it is obvious that the 1977 law has not been effective. 

I think we all want something that will be effective. I look for- 
ward to workingwith you in any way that I possibly can. 

Mr. Hughes. Thank you. 

I think we all want to do the same thing. 

Mr. Hutto. Absolutely. 

Mr. Hughes. We want to craft a bill that is going to reach this 

Ugly material 

Mr. Hutto. Yes. 

Mr. Hughes [continuing]. As I indicated in my opening state- 
ment. We want to keep it as simple and as direct but as effective as 
we can in reaching these smut peddlers. So I think we all want to 
do the same thing. 

Mr. Smith. Will the gentleman yield? 

Mr. Hughes. Be happy to. 

Mr. Smith. Thank you, Mr. Chairman. 

I am also interested in doing this for another reason. We have 
had, a3 you know, a proliferation of magazines, a number of rnaga- 
zines, which legitimate stores are beginning to carry as well. In 
Florida we passed a law that if you carry this type of what was 
otherwise not standard fare, you had to put it behind the counter 
and you had to put a cover over it and it couldn't be available to 
young people, and so on. 

There has been a proliferation now in almost what you would 
consider like convenience stores, 7-Elevens, just as an example, of 
these kinds of materials. It pains me that they would think that 
there is enough of a market out there that a legitimate, good busi- 
ness enterprise, otherwise a very solid business, would be in the sit- 
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uation where they have even tangentially, even to some degree, 
these kinds of materials. 

If we pass something that makes it very clear that these materi- 
als are not appropriate under any circumstances, we will rid them 
from places where they will not be available readily. I think that is 
one of the reasons, too. It is not just the black market anymore. 
This stuff is beginning to proliferate into what is otherwise the 
open kind of market. That is a very dangerous thing to have to 
happen. 

So I am happy that if we address this then we will be getting an 
approach where people will get a clear message that this is not to 
be available under any circumstances even in the best of intention 
kinds of retail establishments. 

Mr. Hughes. Again, thank you. We appreciate your contribu- 
tions and commend you for your leadership. You and Chip Pash- 
ayan, who is our next witness, have been very helpful to the sub* 
committee. 

Mr. Hurro. Thank you very much. Thank you, Mr. Chairman. 
[The statement of Mr. Hutto follows:] 

J Statement by Congressman Earl Hutto 

Thank you, Mr. Chairman, I appreciate this opportunity to appear before you and 
the other distinquished members of this subcommittee. Let me first commend you 
for scheduling this hearing and for recognizing the present problem that exists in 
regards to child pornography laws. 

In April, I introduced the Sexual Exploitation of Children Act of 1983. This bill, 
which is the equivalent House version of Senator Arlen Specter's original bill, S. 57, 
addresses m^jor deficiencies in present law as well as incorporates the Supreme 
Court's Ferber case of last summer. Without going ii.to all the provisions of my bill 
and reiterating the need for these changes, allow me to address a few of the points 
that I feel are crucial in any discussion pertaining to the child pornography issue. 

First, the sexual exploitation of children is a human rights issue. Throughout the 
world, our nation stands as the vanguard for human rights, but yet when it comes 
to our children who are helpless in our streets, we become preoccupied with legal 
questions and lose sight of the real issue. The protection of our children shcKild be a 
priority. With thousands, some as young as less than one year of age, being victim- 
ized each year, Congress has a responsibility to respond swiftly and harshly to these 
human rights violations involving children. As a human rights issue, it is a national 
disgrace to do anything less. 

Secondly, the courts have determined on numerous occasions that children war- 
rant special protection under the law. Due to their vulnerability and inability to 
protect themselves, either mentally or physically, legal exceptions should- be made 
to secure their rights and privileges. Child pornography is a form of child abuse and 
deserves special recognition and penalties in the law. 

Finally, because of *.he New York vs Ferber case, Congress can act on this issue 
with Constitutionally tested legal precedent in the law. First Amendment questions 
regarding obscenity have been resolved by the court in the Ferber decision. There- 
fore, I would hope that the Committee will adopt the Ferber decision and attempt to 
formulate a law which needs little or no further Constitutional clarification. 

We all recognize our nation's rhildren as a national treasure. However, with each 
day that passes, more and more of our children are abused and exploited. Today, we 
have within our grasp the ability to put an end to this national disgrace. With over 
110 Members of the House cosponsoring my bill there is a sizable resolve in the 
House regarding this issue. I implore you to act swiftly on behalf of these abused 
children and place the child pornography question as a top priority. 

Mr. Chairman. I offer you my support as the Committee develops legislation ad- 
dressing present shortfalls in the law. Again, my sincere appreciation for giving me 
this opportunity to speak on the crucial issue of child pornography. 
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Mr. Hughes. We are going to recess at this point for about 10 
minutes so we can catch our vote on the journal. We stand in 
recess. 

[Recess.] 

Mr. Hughes. The subcommittee will come to order. 

Our next witness is our distinguished colleague, Charles Pash- 
ayan, Jr., from the 17th District of California. Chip is presently 
sei T 1 "? fl 18 a thi ™ term in the Congress. He serves on the Post Office 
and Civil Service Committee and the Interior and Insular Affairs 
Committee. 

As a captain in the U.S. Army, Chip was stationed at the Penta- 
gon for some 2 years. 

In the Ford administration he was Special Assistant to the Gen- 
eral Counsel at the Department of Health, Education and Welfare. 

He is also the author of H.R. 2106, a bill to strengthen law en- 
forcement in the areas of child exploitation and pornography. 
t Chip, we have your very excellent statement which, without ob- 
jection, will be made a part of the record. You may proceed as you 

S6G lit. 

TESTIMONY OF HON. CHARLES PASHA YAN, JR., A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 
Mr. Pasha f an. Thank you very much, Mr. Chairman. I appreci- 
ate being here and, of course, I appreciate the fact that your sub- 
committee has focused on this problem involving this most despica- 
ble trade. 

Mr. Chairman, I understand the reports prepared for the 95th 
Congress in ,1978 revealed that over 260 magazines existing then 
depicted children engaging in sexually explicit conduct. And that 
in Los Angeles County alone, police reported some 30,000 children 
had been sexually exploited. So I am sure we are all aware that it 
is a widespread problem. 

Let me plunge into what H.R. 2106 does. Laws addressing child 
pornography are on the books of all but three States, and in 20 
states the statutes prohibit the distribution of material depicting 
children engaged in sexual conduct without the requirement that 
such materials be legally obscene. 

One of these laws, that of the State of New York, was upheld by 
the Supreme Court in a decision rendered on July 2 in the New 
York versus Ferber case. 

Mr. Chairman, H.R. 2106 would simply extend to the 1978 Feder- 
al Act the principle upheld by the Supreme Court in the Ferber de- 
cision, the principle that the knowing preparation and distribution 
in interstate commerce of materials depicting children engaged in 
sexual acts shall themselves violate Federal law. 

.Although the sales of such materials constitute a $1 million na- 
tional business, law enforcement authorities tell us that sizable 
amounts of this material are traded, without money changing 
hands. 

So to address this situation, H.R. 2106 would remove the require- 
ment in the 1978 act that such materials need to be sold. In other 
words, the trading of them would be a criminal activity itself. 



30 



27 



Mr. Chairman, on the question of the affirmative defense, let me 
say that there is no affirmative defense in H.R. 2106. I agree with 
your observation earlier that the affirmative defense, especially 
when put into the hands of the skilled defense counsel would so 
undo much of the Ferber decision that it would almost be useless 
for us to even pass the law. So I agree that if children are a special- 
ly protected class of people, then I don't think we should offer an 
affirmative defense at all. 

It is a tough problem. I guess what H.R. 2106 does, Mr. Chair- 
man, is to take a very simple and solid approach. All it says is "we 
have the Ferber decision. That has been upheld by the Supreme 
Court but the Ferber decision involves the State law. Let's make it 
Federal law. It is very simple, obviously constitutionally sound, and 
I think it will give the law enforcement authorities the flexibility 
and the punch that they need to get in and ndo this horrible kind 
of a trade. 

I would be glad to answer any questions that you all might have. 
[The statement of Mr. Pashayan follows:] 

Testimony of Hon. Charles Pashayan, Jr. 

Mr. Chairman and members of the subcommittee, I am pleased that you are hold- 
ing these hearing to focus the attention of the public and the Congress on the im- 
portant issue of child pornography. 

My primary concern in introducing H.R. 2106, The Child Protection Act of 1983, 
is, as the title suggests, to protect the innocent victims of this despicable trade. Re* 
ports prepared for the 95th Congress in 1978 reveal that over 260 magazines existed 
then that depicted children engaging is sexually explicit conduct, and that, in Los 
Angeles County alone, police reported that some 30,000 children had been sexually 
exploited. Faced with that and other evidence, the 95th Congress enacted the Pro- 
tection of Children Against Sexual Exploitation Act. 

Laws addressing child pornography are on the books of all but three states, and in 
twenty states, the statutes prohibit the^distribution of material depicting children 
engaged in sexual conduct without the requirement that such material be legally 
obscene. One of these laws, that of the State of New York, was upheld by the United 
States Supreme Court in a decision rendered July 2, 1982, New York, v. Ferber 

Mr. Chairman, H.R. 2106 would simply extend to the 197° Federal Act the princi- 
ple upheld by the Supreme Court in the Ferber decision, the principle that the 
knowing preparation and distribution in interstate commerce of material depicting 
children engaged in sexual act* shall themselves violate Federal law. 

Although sales of such materials constitute a million-dollar national business, 
law-enforcement authorities tell us that sizable amounts or this material are traded, 
without money changing hands. To address this situation, H.R. 2106 would remove 
the requirement in the 1978 Act that such materials need to be sold. 

I am as concerned about free speech as anyone, Mr. Chairman, and you may hear 
testimony today about the dangers of enacting laws that interfere with the prepara- 
tion of materials depicting children engaged in sexual acts or in sexually-explicit 
activities that have "serious literary, artistic, political, or scientific value," language 
taken from the Supreme Court's landmark decision in Miller v. California. 

Mr. Chairman, as I said at the outset, my first concern is to protect children. As 
Mr. Justice White observed in the Miller decision, "The prevention of sexual exploi- 
tation and abuse of children constitute a government objective of surpassing impor- 
tance/' That judgment is reflected in the fact that, as noted above, the Congress and 
the legislatures of forty-seven states have approved legislation dealing with child 
pornography. 

The potential for permanent damage to youngsters exploited as models for child 
pornography has been reported extensively. There is general agreement among the 
experts that s'teh activities result in these youngsters' being unable to develop 
healthy, affectionate relationships in later life, that they are prone to sexual dys- 
functions, that they tend to become sexual abusers themselves, and that they are 
predisposed to such self-destructive behavior as drug and alcohol abuse and prostitu- 
tion. 
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In addition, children whose actions have been recorded on film or videotaoe must 
. '^a* b^fn suggested to me that scenes such as one in the recent film "Th* 

JThe Exorcist, a box-office success, would have made any less money wfthout thrt 
Similarly, I have been told that the book, "Show Me," which is supposed to be an 
Th£ t n2S?oH? dUCati ? n . for young P^P 16 ' Would °e Proscribed by rffi£o6 a " 

sufee stt Ph0t06 ° f n + ude somVin sexually 

twfnty Jean As IusLT WK,w.° W y. 0 "^™ ^"Z 6 * 1 about themselves in 
iweniy years, as Justice Whites opinion in Ferber noted in a auntuHnn f™™, = 

Sfit ° f ft» Ne * York Legislature, "It is irrelevant to the &ffSte haatoeS 

As Ms. Florence Rush of Women Against Pornography pointed out in 1981 "OhilH 

cational, artistic^or, in the name of sexual freedom, as political." 

8« Q"""*". I find 't difficult to believe that photos of nude children 

jR.it; S 1 ^™"?' th - e New York State la » upheld by the Supreme Court in the 
{^S^rte/"" 1 ' ta th l Vi6w ° f & Rl » h ^ others, suSfuM^uc £ 
Newark Pornography materials available for public sale in the State of 

bilL h ^ are .?u her b "J" in t! £ C o n « re88 this year addressing this issue, including 
b ills that would provide an affirmative defense in prosecutions brought for the Dn5 
iSS* c°onduc;: bUtl0n ° f ChiW Vo^phy depicting certain J£& of ££$ 
There is no language allowing an affirmative defense in H.R. 2106 for the verv 
g Xrh^\ th& - Si C L Ia . ngUage WOuld undercut th « Berber decision V 
knnhSLTfeL^^J^ to ( . note h«™ that the idea of an affirmative de- 
fense has been rejected in deliberations before committees of the other body this 

Some of the other bills introduced in this House and in the other body also con- 
bcreSs^ffl? T** 8 ! l , he ¥f J ° f children "nder Sese sStuteTfrom f 6 to 18, to 

^StonSSS^ ISSoof H« h i ld -, P ° rn0g !, a ? hy under , th _ e racketeer fenced and 
hb3j T 1 . • dofimtion. and to accomplish other goals. 

viouslv mv t^iTLT^V!? 1 a , dd itional language because, as I have stated pre- 

FerSr'dSion That to"* on c ^ Pornography in line with the 

of^hild Fe Dtjno^? D h°v ^Tv? 8 w * ou t n $n« victory in the battle against the evils 
oi cum pornography. That victory must be extended to the Federal child pornoe- 

^S^lST^JT in co "? ider ^ ng the Nation before you ^hfs 
the TfS&r Scto?? < members of your Committee reject any attempts to wakon 

M-fS^u^™' the "H Ue . before you i8 the Protection of children, one of the no- 
coml ou of the &^ ha t C ° me bef0r , e UB M j^tors. I want to see legislation 
wiU work ISh^PK? thl8 ^ ear ap P ,ymg and e^nding the Ferber decision, and 
will work with you, the members of the Committee, and with my distinguished col- 
leagues who have submitted legislation on this issue to achieve thk goal 
Thank you for your time. K 

Mr. Hughes. Thank you very much. 

I have read your statement and it is an excellent statement I 
ommend you for it. 

As I understand it, your bill is rather simple. It does two things: 
first, it eliminates the obscenity requirement altogether without 
any affirmative defense. 

Mr. Pasha van. Yes, as I think you have made clear. 
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Mr. Hughes. And it also eliminates the requirement that there 
be a commercial transaction to try to reach those folks who are 
trading or swapping this material. 

Mr. Pashayan. In other words, we say money does not have to 
change hands in order for this to be a criminal offense. 

Mr. Hughes. Chip, how would you define the term "minor"? 
There is some question as to that. 

Mr. Pashayan. There is some question, I suppose. 

Mr. Hughes. Increase the age to 18. 

Mr. Pashayan. 1 don't feel strongly about it one way or the 
other. I guess I tend toward 16. You all are more familiar with that 
and I would more or less acquiesce to your judgment in that ruling. 

Mr. Hughes. You know, what troubles me is that sometimes it is 
very difficult to determine the age of a child. Quite often a U.S. 
attorney would be unable really to establish age from a photo- 
graph. Making it 18 possibly would enable us to reach youngsters 
who were in that 15, 16 age bracket without a great deal of eviden- 
tiary hearings and without the difficulty that, as you well know, 
accompanies that type of proof. 

Mr. Pashayan. Mr. Chairman, your committee specializes in 
crimes and you have a much deeper knowledge of the ins and outs 
of that kind of distinction between 16 and 18. I would really defer 
to your judgment and the judgment of your subcommittee on that 
point. 

I think the far more important point is the question of the af- 
firmative defense. 

Mr. Hughes. I quite agree with you. 

Mr. Pashayan. I would defer to your judgment on that. 

Mr. Hughes Another thing that I find ironic is that current law 
requires the prosecution to establish that the producers actually 
procured the children. I don't know that that is required constitu- 
tionally or otherwise. 

Do you think that perhaps we ought to be ending that connec- 
tion? If we find a producer of this scum material actually in the 
process of producing it, why shouldn't he be held responsible with- 
out requiring the U.S. attorney to establish that that individual or 
firm actually produced it with the children, or procured the chil- 
dren? 

Mr. Pashayan. I should think he ought to be held responsible if 
you are talking about *\e person who actually brings the child in 
and subjects the chilu to whatever photographic process or what- 
ever, and initiates the whole thing. 

Mr. Hughes. That might be a separate offense. 

Mr. Pashayan. Make that a separate offense, a separate and 
greater offense? 

Mr. Hughes. Separate, and I would think greater offense. Those 
that subject these children to that treatment certainly are, in my 
judgment, more culpable. 

Mr. Pashayan. This material, Mr. Chairman, trades hands 
before it reaches, if we can use the word, the consumer, in a very 
specialized way here. I shouldn't want the law to be so ambiguous 
that it applied only to those who produced the materials. I think 
those who are engaged in the trading of it ought to be under strict 
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Mr. Hughkn. They are covered. The problem is under existing 
law it is required, uh I understand it, to establish that they not 
only produce the material but they procure the children. And it 
seems to me that you are talking about separate offenses. It seems 
to me that we could link the two, that those that procure and/or 
produce would be one class; those that product but who do not ac- 
tually procure, it would seem to me it would fall into a different 
category. 

Mr. Pashayan. That might be a fair distinction to be made. I 
guess this is what I am saying. My only concern would be, and I 
am sure you and your counsels could iron it out, that there is a 
chain of activities that I suppose starts with the procurement and 
ends up with the ultimate viewer. I shouldn't want anyone in- 
volved in that chain of activities not to come under the force of the 
law that we are talking about. 

Mr. Hughes. I am talking about that. 

Mr. Pashayan. I think that is all that I would be able to say on 
that point. 
Mr. Hughes. OK. 

Mr. Pashayan. Once again, you all have a knowledge and feeling 
about the kinds of penalties that ought to be involved in activities 
that are related but might be distinguished one from the other, and 
as long as everybody in that chain is going to come under the force 
of the law, I think that is the important thing. 

Mr. Hughes. OK. Thank you. 

The gentleman from Michigan 1 . 

Mr. Sawyer. I have no questions. Thank you, Mr. Chairman. 
Mr. Hughes. The gentleman from Florida. 
Mr. Smith. Thank you, Mr. Chairman. 

In looking at this I certainly agree that it is one approach and 
certainly it is a simplified approach to curing some of the prob- 
lems. I don't know any better than anyone else does whether 16 or 
18— or 17— is constitutionally protected. 

My impression would be that a minor by constitutional definition 
is 18 at this moment, so maybe if we wanted to be consistent we 
would certainly just make a minor as 18 for constitutional protec- 
tion. 

What do you imagine would be thp circumstance, for instance, of 
a possible prosecution of a retail store that had this kind of product 
on sale? I am curious. There has always been a problem at the 
'State level evetvabout striking out as you do "knowingly/' Some of 
these b'g chain supermarkets, et cetera, get thousands of different 
types of magazines which they put on sale. Some of those maga- 
zines contain a lot of material other than just sexually explicit ma- 
terial. 

What would be the circumstance under which you might be able 
to prosecute somebody, for instance, a large retail chain who might 
have had this in there by mistake, these magazines may have been 
shipped to them? There is nothing in the statute which will allow 
them to avoid liability on the grounds of mistake. You are taking 
out "knowingly" and they just sell this. I am just curious as to 
what you envision because there has been a problem over the years 
in this as well. 
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Mr. Pashayan. I guess all I can say at this moment— it is a diffi- 
cult question— would be that the prosecution would have some dis- 
cretion but I am not so sure that H.R. 2106 removes knowing. It is 
the knowing preparation in distribution. That is the crime. I think 
in that case, if I am not mistaken, ignorance would be a defense. I 
think the Ferber principle involves a knowing action. 

Mr. Smith. Perhaps I am wrong but in your bill, line 4, on page 
2, says, subsection 82, by striking out "for the purpose of sale or 
distribution for sale, or knowingly sells, or distributes for sale, any 
obscene/ 1 and inserting thereof, "sells or distributes any"— which 
removes the word "knowingly." 

1 am curious. You know, there is always a problem. I want to 
foresee any possible circumstances, and I am drawing on my previ- 
ous experiences as the chairman of the Criminal Justice Committee 
in the State legislature who went through this process and had 
people come and say, we have literally hundreds and hundreds of 
magazines every month. Do we need to go through every page of 
every magazine that we sell? I mean, we are a legitimate enter- 
prise. We have hundreds of stores, et cetera. Are wp to be put to 
the task of being prosecuted in every State by ever prosecutor be- 
cause every time we sell one of the magazines it is a crime in every 
Federal district? 

Mr. Pashayan. I appreciate that. I think we are dealing here in 
such a despicable trade. I would rather see the problem taken care 
of by the discretion of the prosecution and the grand jury process 
than to put in a defense which in effect might not be unlike the 
affirmative defense and undo so much of it that the law would lose 
much of its punch. 

After all, we are not talking about adults here, we are talking 
about children who are presumed to be helpless when it comes to 
this conduct. 

Yes; if someone is suffering a mistake, a genuine mistake, a fact, 
as to the existence of these kinds of materials, other materials he 
was selling, we would have to think long and hard before we would 
put that man or woman behind bars. 

But let that element of knowing rest in prosecutorial consider- 
ations and grand jury rather than to put a defense into the law 
that might open it up. 

Now, if you could design a defense that was very narrow and 
very explicit, very precise, to cover just that point where a very 
clever lawyer could not use it to get people off who we all want to 
catch in the net here— and then, once again, with the experience of 
you and your counsel that kind of defense could be designed, I 
think that is a competent point. 

It is all in the precision of the language, I am sure. 

Mr. Smith. Thank you. Thank you, Mr. Chairman, I have no fur- 
ther questions. 

Mr. Hughes. The gentleman from Florida, Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. I have no questions but I 
would like to co igratulate the witness on an excellent statement. 

Mr. Hughes. Yes; thank you, Chip. 

Mr. Pashayan. Thank you. 

Mr. Hughes. You were most helpful and we commend you for 
your leadership. 
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Mr. P ash ay an. 1 also look forward to working with you all and 
will be interested in the product that you finally come up with. 
Mr. Hughes. We are hopeful of moving right along. 
Mr. Pasha yan. Thank you very much. 

Mr. Hughes. Our next witness this morning is Mark Richard, 
the Deputy Assistant Attorney General, Criminal Division, U.S. 
Department of Justice. 

Since graduating from Brooklyn Law School in 1967, Mr. Richard 
has been continuously employed by the Criminal Division of the 
Justice Department in a succession of increasingly responsible posi- 
tions. 

He has served as Deputy Assistant Attorney General for General 
and International Litigation; as Deputy Assistant Attorney General 
for Policy and Management; as Chief of the Fraud Section; and as 
Executive Director, Attorney General's White Collar Crime Com- 
mittee, just to name a few of them 

He has received numerous awards and is a member of the New 
York State Bar and the District of Columbia Bar Association. 

Mr. Richard, we welcome >ou on behalf of the Subcommittee on 
Crime this morning. We have your prepared statement which, 
v/ithout objection, will be made a part of the record in full. You 
may proceed as you see fit. Good morning. 

TESTIMONY OF MARK RICHARD, DEPUTY ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Richard. Good morning, sir. Thank you. 

Let me begin by apologizing to you, Mr. Chairman, and to the 
members of the subcommittee for any inconvenience I may have 
caused in the scheduling of this hearing. 

Mr. Hughes. We are just delighted to have you this morning. 

Mr. Richard. Thank you, sir. 

Mr. Hughes. You are a busy man. 

Mr. Richard. With your permission, I will just summarize the 
highlights of my remarks. 
Mr. Hughes. That would be fine. 

Mr. Richard. Of course, I am pleased to be here today on behalf 
of the Department of Justice to discuss issues surrounding the 
sexual exploitation of children and child pornography. Efforts to 
improve the Federal statutes in this area and otherwise to combat 
the sexual exploitation of children undoubtedly deserve the atten- 
tion of the Congress and the administration. 

As one measure of the importance with which we view these 
crimes, the administration has included proposals to strengthen 
the child pornography laws in its Comprehensive Crime Control 
Act of 1983 which has been introduced in the House as H.R, 2151. 

Turning first to the enforcement of the Federal sexual exploita- 
tion of children statutes, as you know, 18 U.S.C. 2251 makes it un- 
lawful to use or induce a minor to engage in nexually explicit con- 
duct for the purpose of producing materials depicting such conduct, 
provided the statutes requirements as to interstate or foreign com- 
merce or mail are met. 

Section 2252 reaches the product of this and other conduct in- 
volving the sexual exploitation of children. 
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Finally, section 242!} makes it unlawful to transport a minor in 
interstate or foreign commerce with the intent that the minor 
engage in prostitution or sexual conduct if the person transporting 
the minor has knowledge that this conduct will be commercially 
exploited. 

Since May 1977, 67 persons have been indicted under all avail- 
able obscenity statutes, including obscenity statutes which are not 
limited to child pornography, for distribution of obscene material 
depicting minors; 56 defendants have been convicted; none has 
been acquitted; charges against 10 are still pending; and one de- 
fendant committed suicide. 

Indictments naming 28 of the above-mentioned defendants in- 
cluded charges under 18 U.S.C. 2252; 23 defendants were convicted 
of this violation; two *vere convicted of other obscenity violations; 
and cases involving two defendants charged under this section are 
still pending. One defendant charged under section 2252 committed 
suicide. 

Regrettably, we have been singularly unsuccessful in developing 
prosecutions under 2251 of title 18. Because of the clandestine 
• nature of the child pornography industry, it has proven extremely 
difficult to develop evidence that an individual was responsible for 
the production of mailed or shipped material. 

Only four individuals have been indicted under 2251; two subse- 
quently pled guilty to other charges under 2252, one of whom was 
sentenced to 8 years of imprisonment; one pled guilty to a conspira- 
cy charge; and one case is still pending. 

We work closely with the Postal Service, the Federal Bureau of 
Investigation, and the Customs Service. We feel we have developed 
an effective program for the prosecution of these violations. 
% Prosecutions under the White Slave Traffic Act, including 2423, 
traditionally have been referred by the FBI to the U.S. attorneys, 
who have been given a high degree of independence in the han- 
dling of these cases. 

Prosecution statistics under 2423 are obtained from monthly re- 
ports. This data is reported by the U 3. attorneys only by reference 
to the principal statute involved in ihe case. Therefore, our statis- 
tics are limited to only those cases where 18 U.S.C. 2423 was the 
sole or principal violation. With this limitation in mind, we can 
report that during the fiscal years 1978 through 1982, charges were 
filed against 31 defendants under 2423; 26 defendants were convict- 
ed; one defendant was acquitted; and charges against one defend- 
ant were dismissed. 

Before turning to the bills which would amend the child pornog- 
raphy provisions in sections 2252 and 53, I would like to discuss an 
aspect of 2423. 

Jurisdiction over offenses under that statute extends to offenses 
taking place "within the District of Columbia." This anachronistic 
provision is not needed since the District of Columbia has its own 
criminal code which sets forth a number of prostitution offenses. 

Several bills have been introduced in the House to amend the 
current Federal child pornography provisions. Among these is the 
administration s crime bill, H.R. 2151, particularly sections 1502 
and 1604. 



9 

ERIC 



37 



34 

The administrations bill would strengthen the Federal child por- 
nography provisions in the following three ways: Most importantly, 
in our opinion, by deleting the requirement that the production, re- 
ceipt, transportation, and distribution of child pornography be for a 
commercial purpose. 

Second, by adding child pornography offenses to the list of those 
for which court-ordered wiretaps are authorized and; third, by 
eliminating the obscenity requirement of the current child pornog- 
raphy law to the extent constitutionally permissible. 

H.R. 2106 and H.R. 2432 also propose to amend the Federal child 
pornography laws. These bills, as well as those recently introduced 
by the chairman and Mr. Sawyer, as well as sections 1502 and 1604 
i of the admihistration's crime bills are in part in response to the 

Supreme Court's decision in New York v. Ferber, which held that 
the obscenity standard set forth in the Miller case does not apply 
to photographic or other depictions of children engaging in sexual 
conduct. 

Current Federal law, in particular section 2252, prohibits the dis- 
semination of material depicting children engaged in sexually ex- 
plicit conduct only if the material is obscene. 

H.R. 2106 and 2432 would remove the obscenity requirements for 
all categories of child pornography. On the other hand, the admin- 
istration s bill would eliminate the obscenity requirement of 2252 
only with respect to a visual or print medium which visually de- 
picts a minor engaging in sexually explicit conduct. 

Where the visual or print medium does not visually depict such 
conduct, for example in the case of a written description without 
photographs, the obscenity requirement of current law would be re- 
tained. 

This distinction between visual and nonvisual depictions of chil- 
dren engaging in sexual conduct reflects our appreciation of the 
language in Ferber which recognized that a written depiction of 
sexual activities of minors that is not obscene probably continues 
to be protected by the First Amendment. Indeed, the New York 
statute upheld in Ferber only banned material which visually de- 
picted sexual conduct by minors. 

We point out that the obscenity standard in the administration's 
bill for nonvisual depictions of minors engaging in sexually explicit 
conduct would apply to a very small category of child pornography 
materials. 

Elimination of the obscenity requirement in 2252, in our judg- 
ment, would obviously enhance the enforcement of this statute. In 
our view, deletion of this unnecessary element will streamline pros- 
ecutions. Since expert witnesses and other evidence are sometimes 
utilized by both sides to prove or disprove that the materials are 
obscene, eliminating this requirement would generally expedite 
preparation for trial and even the trial itself. 

Another issue addressed by the various bills before the House, 
and the one which we regard as perhaps the most important of the 
proposed changes, is the elimination of the commercial-purpose 
limitation. 

Utilization of 2252 has been inhibited by the fact that the statute 
covers the distribution of child pornography only for commercial 
purposes. 
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It Js a fact, however, that perhaps most of the individuals who 
distribute materials covered by 2252 do so by trade or exchange 
without necessarily commercial purpose, and therefore avoid viola- 
tion of the current provision of the act. 

Moreover, those who use or entice children to engage in sexually 
explicit conduct for the purpose of creating a visual or print 
medium depicting such conduct do not violate 18 U.S.C. 2251 if 
their conduct is not for pecuniary profit However, as we all recog- 
nize, the harm to children involved in child pornography schemes 
exist whether or not those who initiate or carry out these schemes 
have a profit mode or commercial purpose. 

Amendment of the wiretap statute is a matter that also needs to 
be addressed if enforcement of the child pornography laws is to be 
improved. 

Section 1604 of the administration's bill would amend the wire- 
tap law, 2516 of title 18, to add child pornography offenses to the 
list of those for which a court-ordered interception of a wire or oral 
communication is authorized. 

Traditional investigative techniques, such as interviews and 
grand juries, are not always effective in making prosecutable cases 
in this area. It has been difficult to obtain the cooperation of chil- 
dren who have been exploited, given their age and the desire of 
their parents to shield them. 

Also, the offenses of distribution and receipt of child pornogra- 
phy are often the subject of secret dealings. 

Wiretap authority for these offense woulcl greatly assist the De- 
partment in lifting this veil of secrecy and gathering evidence 
against persons responsible for the sexual exploitation of minors. 

Let me turn briefly to a discussion of some additional provisions 
in 2482 which are not included in the administration's proposal. 

One such provision in H.R. 2432 pertains to assertion of an af- 
firmative defense in prosecutions brought for the production or dis- 
tribution of child pornography depicting certain categories of sexu- 
ally explicit conduct. 

The defense with regard to these categories would, under the 
proposal, be that "the medium, when taken as a whole, possesses 
serious literary, artistic, scientific, social, or educational vaTjue." 

We strongly oppose this aspect of the bill since it essentially re- 
tains the obscenity standard for certain categories of child pornog- 
raphy by way of an affirmative defense. 

Thus, it significantly undercuts, in our Judgment, the baaic phi- 
losophy of Ferber, which authorized the elimination of the obsceni- 
ty standard in the context of child pornography for the same cate- 
gories of sexually explicit conduct to which H.R. 2432 applies this 
standard. 

Moreover, it may prove an appealing loophole for pornographers 
intent upon thwarting the purpose of the statute by placing other- 
wise proscribed child pornography materials within a legitimate lit- 
erary or scientific wo*k. 

Finally, we believe that the primary purpose of the proposed af- 
firmative defense is to address concerns raised by authors and pub- 
lishers of legitimate sex education books who fear that, without 
such a defense, their works would be reached by the antichild por- 
nography law. 
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We do not believe that such works would be covered in light of 
the definition of "sexually explicit conduct" set out in 2253, par- 
ticularly in conjunction with the requirement that* the production 
of the material involve the "use" of a minor engaging in such con- 
duct, -j 

The creation of a statutory affirmative defense would, we believe, 
substantially undermine the basic purpose of H.R. 2432 to strength- 
en the Federal antichild pornography enforcement efforts. 

Another problematic aspect of H.R. 2432 is its definition of the 
word "simulated," a term which is used but not defined in the cur- 
rent child pornography provisions. 

We believe that the bill defines the term too narrowly and that 
certain conduct excluded by the definition should be included. For 
example, the requirement that the simulated sexual conduct exhib- 
its any uncovered portion of the genitals or buttocks would exclude 
simulated sexual conduct in which the unclothed portions of the 
body are simply out of view of the camera. 

H.R. 2432's definition of "simulated," in our view, could prove to 
be a significant loophole to imaginative pornographers. 

In addition to the above problems presented by H.R. 2432, the 
x bill includes an amendment to RICO statutes. Specifically, the bill 
would make violation of the Federal child pornography statutes a 
predicate offense for purposes of RICO. 

We oppose the amendment to RICO statutes. The penalties for a 
violation of the Federal child pornography laws are sufficiently 
severe, in our judgment, that RICO coverage with its 20-year maxi- 
mum sentence is not necessary. 

Moreover, in light of the complications which arise in RICO pros- 
ecutions, we believe its coverage should not be expanded except 
where a clear need exists. 

Finally, two other points deserve mention. 

First, the bill would amend the definition of "minor" for pur- 
poses of the Federal child pornography statutes by including within 
this term any person under the age of 18, rather than 16 years as 
under current law. 

Although the 16-year age limit was in essence approved in 
Ferber, we do not believe that the Court precluded the possibility of 
an 18-year-old age limit for minors protected by a child pornogra- 
phy statute. 

Finally, H.R. 2432 would increase the fines applicable to viola- 
tions of the Federal child pornography statutes from $10,000 to 
$75,000 for the first offense and from $15,000 to $150,000 for any 
subsequent offense. 

While we support increasing fines as a greater deterrent to the 
commission of crimes involving the sexual exploitation of children, 
we believe that the fines applicable to many other criminal of- 
fenses should also be increased. 

Title II of the administration's crime bill takes a comprehensive 
approach to increasing maximum fine levels applicable to criminal 
ofl enses and to specifying the criteria to be considered in the impo- 
sition of fines. 

Again, thank you for the opportunity to present the view of the 
Department of Justice on this most crucial issue. 
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I would be pleased at this point to answer any questions you may 
have. 

[The statement of Mr. Richard follows:] 

Statkmen r of Mark Richard, Assistant Attorney General, Criminal Division 

I arrv pleased to be here today on behalf of the Department of Justice to discuss 
issues surrounding the sexual exploitation of children and child pornography. In 
particular, I shall address the enforcement of 18 U.S.C. §52251-2253 and 2423, 
known collectively as the protection of Children Against Sexual Exploitation Act of 
1977. and bills wh'ch would amend several of these provisions. Efforts to improve 
the federal statutes in this area and otherwise to combat the sexual exploitation of 
children undoubtedly deserve the attention of the Congress and the Administration. 
The shocking nature of the crimes involved and the indelible mark such crimes 
leave on their young victims are of serious concern to the Department of Justice. As 
one measure of the importance with which we view these crimes, the Administra- 
tion has included proposals to strengthen the child pornogrphy laws in its Compre- 
hensive Crime Control Act of 1983, which has been introduced in the House <s H.R. 



Turning first to the enforcement of the federal sexual-exploitation-of-children stat- 
utes, as you know 18 U.S.C. § 2251 makes it unlawful to use or induce a minor to 
engage in sexually explicit conduct for the purpose of producing materials depicting 
Huch conduct, provided the statute's requirements as to interstate or foreign com- 
merce or trail are met. Section 2252 reaches the product of this and other conduct 
involving the sexual exploitation of children. It prohibits the transportation, receipt, 
and sale of obscene materials depicting sexual conduct by children, provided the 
transportation or receipt is for the purpose of selling the materials or distributing 
them for sale. The requisite jurisdictional basis must also be shown under section 
2252. Finally, 18 U.S.C. § 2423 makes it unlawful to transport a minor in interstate 
or foreign commerce with the intent that the minor engage in (1) prostitution or (2) 
sexual conduct if the person transporting the minor has knowledge that* this con- 
duct will be commercially exploited. 

Since May of 1977, 67 persons have been indicted under all available obscenity 
statutes i including obscenity statutes which are not limited to child pornography) 
for distribution of obscene material depicting minors; 56 defendants have been con- 
victed; none have been acquitted; charges against ten are still pending: and rne de- 
fendant committed suicide. In some of these cases, 18 U.S.C. §§ 1461 and 1462, which 
are general obscenity statutes, have been used to prosecute child pornography cases 
because these two provisions lack the commercial-purpose limitation found in the 
child pornography statutes. I shall discuss this commercial-purpose limitation of the 
child pornography statutes in greater detail later in my statement. 

Indictments naming 28 of the above-mentioned defendants included charges under 
ix U.S.C. § 2252; 23 defendants were convicted of this violation; two were convicted 
of other obscenity violations; and cases involving two defendants charged under this 
section are still pending. Ore defendant charged under 18 U.S.C. §2252 ommitted 
suicide. 

Regrettably, we have been singularly unsuccessful in developing prosecutions 
under 1H U.S.C. §2251. Because of the clandestine nature of the child pornography 
industry, it has proven extremely difficult to develop evidence that an individual 
wan responsible for the production of mailed or shipped material. Only four individ- 
uals have been indicted under 18 U.S.C. §2251; two subsequently pled guilty to 
other charges under 18 U.S.C. § 2252 (one of whom was sentenced to eight years of 
imprisonment); one pled guilty to a conspiracy charge; and one case is still pending. 

We work closely with the Postal Service and the Federal Bureau of Investigation, 
which share investigative jurisdiction for violations of these statutes, and with the 
United States Attorneys, and we feel we have developed an effective program for 
the prosecution of these violations. In fact, all child pornography cases that have 
been brought to cur attention by the investigative agencies here in Washington 
have been prosecuted except for a 'ery few which were factually deficient for one 
reason or another; we are unaware of any unwillingness on the part of United 
States Attorneys to prosecute cases which have been brought directly to their atten- 
tion While the FBI. as an in.house investigative agency, has always directly re- 
ferred these cases to United States Attorneys, in the past coordination with the 
Postal Service was maintained at the national level; that is, all Postal referrals 
were cleared through the Criminal Division before being sent out to United States 
Attorneys However, as a result of the considerable expertise that Postal Inspectors 
developed in this area over the past several years, we authorized the Postal Service 



2151. 



ERIC 




38 

to make direct refer nils to United States Attorneys. In light of the extensive expert- 
ence wpicn Criminal Division attorneys have developed in the obscenity area, our 
guidelines in the United States Attorneys' Manual require United States Attorneys 
to consult with the Crimjnal Division before returning any indictments in these 
cases Finally, attorneys in i this Division have participated in special training semi- 
nars that have been held by both the FBI and the Postal Service dealing with the 
prosecution of child pornogrpahy offenses. 

Prosecutions under the White Slave Traffic Act, including 18 U.S.C. 2423, tradi- 
tionally have been referred by the FBI to United States Attorneys, who have been 
given a high degree of independence in the handling of these cases. Departmental 
guidelines provide that prosecution is generally limited to commercial prostitution 
activities, but that other violations of the statute may be prosecuted after consulta- 
nan* mm ftw *» n . w *»f» warranted by the facts. Prosecution statistics under 18 
U.S.L. § 2423 are obtained from monthly reports submitted by United States Attor- 
neys to the Department. However, these data are reported by the United. States At- 
torneys only by reference to the principal statute involved in the case. Therefore, 
our statistics are limited to only those cases where 18 U.S.C. 9 2428 was the sole or 
pnncipal violation. With this limitation in mind, we can report that during Fiscal 

«SE5 1 2I 8 i h r ro, S ,h 1982 charges were filed a***™ 4 81 defendants under if uSc. 
9 £A£6\ l% defendants were convicted; one defendant was acquitted; and charges 
agauist one defendant were dismissed. Once again, I would note that there may 
have been additional charges filed and dispositions obtained under 18 U.S.C. § 2423 
which were reported by United States Attorneys under other statutes and which, 
therefore, have not been picked up in our statistical reporting system, 
in i«tT«r r M^M t wh » ch would amend the child pornography provisions 
in 18 U.S.C. §§2252-2253, 1 would like to discuss an aspect ofl8 U.S.C §2423. Juris- 
diction over offenses under that statute extends to offenses taking place "within the 
district of Columbia. This anachronistic provision is not noeded tjice the District 
ot Columbia has its own criminal code which sets forth e number of prostitution 
offenses. I would also note that similar language is included in the parallel urovi- 
sions in sections 2421 and 2422 dealing with adult prostitution. 

Several bills hav* been introduced in the House to amend the current federal 
Si Ri P°"W a P h y Provisions. Among these is the Administration's crime bill, H.R. 

*^ particularly sections 15C2 and 1604. The Administration's bill would strength- 
i' 1 .!! c ™ d Porno&raphy provisions in the following three ways: (1) most 

mportantly, by deleting the requirement that the production, receipt, transport*- 
uon. and distribution of child pornography be for a commercial puipuse; (2) by 
adding child pornography offenses to the list of those for which court-ordered wire- 
taps are authorized; and (3) by eliminating the obscenity requirement of the current 
child pornography law to the extent constitutionally permissible. 

Twp other bills, H R. 2106 and H.R. 2432, also amend the federal child pornogra- 
phy laws. These bills, as well as sections 1502 and 1604 of the Administration's 
crime bill, H.R. 21ol, are in part a response to the Supreme Court's decisior in New 

YZi v ftfr n N^LS"./*- ™ 48 (1982) > which held that the obscenity stf-idard set 
forth in Miller v. California, 413 U.S. 15 (1973), does not^apply to photographic or 
?t a n « 8!&> or L s of ch »ldren engaging in sexual conduct. Current federal law, 18 
U.8L. $2252, however, prohibits the dissemination of material depicting children 
engaging in sexually explicit conduct only if the material is obscene. 
«.>.!ro r „ an HR 2432 would remove the obscenity requirement of 18 USC. 
tt&Ufor all categories of child pornography. On the other hand, the Administ v.- 
tion s bill would eli-ninate the obscenity requirement of 18 U.S.C. § 22C2 only with 
respect to a visual or print medium which visually depicts a minor engaging, in sex- 
ually explicit conduct. Where the visual or print medium does not visually depict 
such conduct, for example, in the case of a written description without photographs, 
tlu obscenity requirement of current bvv would be retained. 

This distinction between visual and non-visuai depictions of children engaging in 
sexual conduct reflects the Department's position that certain language in Ferber 
recognized that a written depiction of sexual activities of minors that is not obscene 
probably continues to be protected by the First Amendment. Indeed, the New York 
statute upheld in Ferber only banned material which visually depicted sexual con- 
duct oy minors. As a practical matter, we point out that the distinction we are sug- 
gesting between visual and non-visual depictions of minors engaging in sexually ex- 
plicit conduct has little significance with respect to potential violations of 18 U.S.C. 
§ 22.)2 In any case a violation can only exist if "th- »>rodi>dng of [the] visual or 
print medium involves the use of a minor engaging ^.xually explicit conduct." 
We are unaware of any instances in which such use of a minor has occurred i> the 
purpose of facilitating a purely written description of the sexual conduct. Thu a , the 
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obscenity standard in the Administration's bill for non-visual depictions of minors 
engaging m sexually explicit conduct would apply to a very small category of child 
pornography materials. 

Elimination of the obscenitv requirement in 1H U.S.C. § 2252 would obviously en- 
hance the enforcement of this statute. Although we believe that few if any prosecu- 
tions have not been brought or not been successful in the past because of the 
obscenity requirement, in our view deletion of this unnecessary element will stream- 
line prosecutions. Since expert witnesses and other evidence are sometimes utilized 
by both sides in seeking to prove or disprove that the material is obscene, eliminat- 
ing this requirement will generally expedite preparation for trial and the trial itself. 

Another issue addressed by ail three bills, and the one which we regard as per- 
haps the most important of the proposed changes, is the elimination of the commer- 
cial-purpose limitation. Utilization of 18 U.S.C. § 2252 has been inhibited by the fact 
that the statute covers the distribution of child pornograpy only for commercial pur- 
poses. It is a fact, however, that many, perhaps even most, of the individuals who 
distribute materials covered by 18 U.S.C. §2252 do so by trade or exchange, without 
any commercial purpose and thereby avoid violating this provision. Moreover, those 
who use or entice children to engage in sexually explicit conduct for the purpose of 
creating a visual or print medium depicting such conduct do not violate 18 U.S.C. 
§ 2251 if their conduct is not for pecuniary profit. Nevertheless, the harm to chil- 
dren involved in child pornography schemes exists whether or not those who initi- 
ate or carry out these schemes have a profit motive or commercial purpose. 

H.R. 210B removes the commercial-purpose limitation of current law in a manner 
consistent with the Administration's bill. However, we note that H.R. 2432 deletes 
more language than is necessary from 18 U.S.C. §2252(aX2) merely to eliminate the 
commercial-purpose limitation of that provision. Specifically, H.R. 2432 would strike 
from current law not only the commercial-purpose limitation applicable to the of- 
fenses of k.owingl. receiving or distributing child pornograply material.:, but also 
would strike (we believe inadvertently) the underlying offenses of selling or distrib- 
uting. 

Amendment of the Wiretap statute is also a matter that needs to be addressed if 
enforcement of the child pornography laws is to be improved. Section 1604 of the 
Administration's bill would amend the wiretap law, 18 U.S.C. §2516, to add child 
pornography offenses to the list of those for which a court-ordered interception of a 
wire or oral communication is authorized. As I indicated earlier, the clandestine 
nature of the child pornography industry has made it extremely difficult to pros- 
ecute those who use children to produce poronographic material. Traditional investi- 
gative techniques, such as interviews and grand juries, are not always effective in 
making prosecutable cases. Moreover, it has been difficult to obtain the cooperation 
of children who have been exploited, given their age and the desire of their parents 
to shield them from embarrassment and from involvement in judicial proceedings. 
Also, the offenses of distribution and receipt of child pornography are often the sub- 
ject of secret dealings. Wiretap authority for these offenses would greatly assist the 
Department in lifting this veil of secrecy and gathering evidence against Persons re- 
sponsible for the sexual exploitation of minors. The failure of H.R. 2106 or H.R. 2423 
to amend the wiretap statute is in our judgment a serious defect. W*> urge the Sub- 
committee to include such an amendment in whateve legislation it recommends to 
the full Committee- , . . 

\a*\ me now turn briefly to a discussion of some additional provisions tound in 
H.R which are not included in the Administration's proposal. One such provi- 
sion is II R. 2432's language providing for the assertion of an affirmative defense in 
prosecutions brought for the production or distribution of child pornography depict- 
ing certain categories of sexually explicit conduct. The defense with regard to these 
categories would be that "the medium, when taken as a whole, possesses serious lit- 
erarv, artistic, scientific, social, or educational value." We strongly oppose this 
atwct of the bill since it essentially retains the obscenity standard For certian cate- 
gories of child pornography by way of an affirmative defense. Thus, it significantly 
undercuts the oasic philosophy of Ferber. which authorized the elimination of the 
obscenitv standard in the context of child pornography for the same categories of 
sexuallv explicit conduct to which H.R. 24H2 applies this standard. Significantly, the 
Senate 'Subcommittee on Juvenile Justice, which recently considered S. 57, a bill 
identical to H.R voted to delete this affirmative defense in the version of the 

bill it reported to the full Judiciary Committee. 

Even in the absence of tne affirmative defense provided in H.R. 24J2. a defendant 
may take the position that the application of the chi^d pornography statute to his 
ease is unconstitutional tnd falls within the "tiny fraction of the materials within 
the statute s reach" which the Court recognized should receive constitutional protec- 
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turn. 1 02 S Ct. at MM rhus, the affirmative defense provision (which was not in 
the New York statute approved in Ferber) is unnecessary. Including an affirmative 
defense provision m the federal child pornography statute in our view would 
produce conseauences far beyond protecting the small class of materials referred to 
Dy the Court. It may provide f.n appealing loophole for pomographers intent upon 
thwarting the purpose of the statute by placing otherwise proscribed child pornogra- 
phy materials within a legitimate literary or scientific work. Proving the defense- 
that the medium, when taken as a whole, possesses serious literacy, artistic, scientif- 
ic social, or educational value— would not be difficult in such cases. The affirmative 
defense proposed in H.R. 2432 is practically an invitation to distribute child pornog- 
raphy in a conviction-proof medium. 

Finally, we believe that the primary purpose of the proposed affirmative defense 
is to address concerns raised by authors and publishers of legitimate sex education 
books who fear that, without such a defense, then- works would be reached by the 
anti-child I pornography law. We do not believe such works would be covered in light 
of the definition of "sexually explicit conduct" set out in 18 U.S.C. 52253, particu- 
larly in conjunction with the requirement that the production of the material in- 
volve the use of a minor engaging in such conduct. Given the concerns expressed 
by publishers, however, it should be noted that the Department does not view the 
bills l have discussed as designed to reach legitimate sex education material The 
creation of a statutory affirmative defense would, we believe, substantially under- 
ScemenreK^ ° f H ' R ' 2432 ~ to rtre n*h en federal anti-child pornography 
Another problematic aspect of H.R. 2432 is its definition of the word "simulated/ 1 
a terhi which is used but not defined in the current child pornography provisions. 
I he bill defines this term to mean "the explicit depiction of any ['sexually explicit 
conduct as defined] which creates the appearance of Huch conduct and which exhib- 
its any uncovered portion of the genitals or buttocks/ 1 We believe that the bill de- 
tines the term simulated too narrowly and that certain conduct excluded by the 
definition should be included within the law's proscriptions. For example, the re- 
quirement that the simulated sexual conduct exhibit any uncovered portion of the 
genitals or buttocks would exclude simulated sexual conduct in which the unclothed 
portions of the body are simply out of view of the camera. H.R. 2432*8 definition of 
simulated in our view could prove to be a significant loophole to imaginative oor- 
nographers. ^ 

In light of these concerns, we believe that the term "simulated" should not be 
defined or that the definition should not require the exhibiting of any uncovered 
portion of the genitals or buttocks. The latter solution, significantly, was adopted by 
the Senate Subcommittee in its consideration of S. 57. 

In addition to the above problem* presented by H.R. .1432, the bill includes an 
?!Pf r n o7 e M° the Racketeer Influenced and Corrupt Organizations (RICO) statutes, 
l* U.b.C ( hapter 96. Specifically, the bill would make violation of the federal child 
pornography statutes p predicate offense for purposes of RICO. 

We oppose H.R. 2432'b amendment of the RICO statutes The penalties for a viola- 
tion ot the federal child pornography laws are sufficiently severe (10 years for a first 
offense and 1> years for a second ofTense, in addition to the increased fines under 
the bill) that RICO coverage with its 20-year maximum sentence is not necessary. 
Moreover, in light of the complications which arise in RICO prosecutions, we believe 
its coverage should not be expanded except where a clear need exists. Again, we 
n c l Z t Wf, t . he Senat ^ Subcommittee eliminated the RICO provision from the version 
ot the bill it reported. 

Finally, we mention two other aspects of H.R. 2432 which differ from the Admin- 
istration s b»U but on which we take no strong position. First, the bill would amend 
the definition of "minor for purposes of the federal child pornographv statutes by 
including within this term ai.y person under the s, rather than 16 years as under 
current law. Although the 16-year age limit was in essence approved in Ferber. we 
do not believe that the Court precluded the possibility of an 18-year limit for minors 
protected by a child pornography statute. Moreover, the retention of the 16-year age 
limit in the Administration s bill does not reflect a conscious rejection of a possible 
IrtArear age limit. 

The amendment to raise the age of a "minor" has some advantages from the 
standpoint of enforcement. Some obscene material depicts. children who are clearly 
under the age of sixteen; however, the age of the child is not so readily apparent in 
other obscene material In the latter cases it may be necessary to identify the child 
and offer proof of age in order to establish this element of the offense. In light of 
the clandestine fashion in which such obscene films and magazines are produced, 
this is often extremely difficult. Unless we have such proof of age, we may be forced, 
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as a practical matter, to limit , rosecutions to cases where the subjects depicted in 
the material are clearly younger th*»n sixteen. If the law were amended to protect 
minors under the age of 18, rather than 16, it would be easier to prosecute cases in 
which 14- or 15-year-olds have been sexually exploited, but regarding whom actual 
proof of age is not available. 

However, there is the countervailing consideration that, as amended by H.R. 2432, 
the federal child pornography statutes would also extend their reach under the new 
constitutional standard to 16 and 17-year olds, wMm for some purposes society re- 
gards as adults. On balance, therefore, we believe the appropriate definition of the 
term "minor" for purposes of the federal child pornography provisions is a moral 
judgment best left to a dermination by Congress. 

Finally, H.R. 2432 would increase the fines applicable to violations of the federal 
child pornography statutes fronr, $10,000 to $75,000 for the first offense and from 
$15,000 to $150,000 for any subsequent offense. While we support increasing fines as 
a Kreuter deterrent to the commission of crimes involving the sexual exploitation of 
children, we believe that the fines applicable to may other criminal offenses should 
also be increased. Current fine levels generally reflect monetary values of prior dec- 
ades and are too low to be realistic measure of the gravity of the offense committed. 
Title II of the Administration's crime bill takes a comprehensive approach to in- 
creasing maxium fine levels applicable to criminal offenses and to specifying the cri- 
teria to be considered in the imposition of fines. Moreover, the Administration's bill 
would increase maximum fines to a higher level than would H.R. 2432. 

Again, thank you for the opportunity to present the views of the Department of 
Justice on federal efforts to combat the sexual exploitation of children and bills cur- 
rently under consideration in this regard. I would be pleased at this point to try to 
answer any questions that you or other members of the Subcommittee may have. 

Mr. Hughes. Thank you, Mr. Richard, for an excellent state- 
ment. 

Let me just ask you. If the visual portrayal is of a minor's face 
v th a sketched sexually suggestive pose, would that be covered 
under existing law? 

Mr. Richard. Just of the face? 7 don't believe so. 

Mr. Hughes. With a sketch of the body and other exposed parts 
in a sexually suggestive pose or embrace? 

Mr. Richard. I don't believe it would by itself be sexually explic- 
it conduct under the definition. 

Mr. Hughes. Should it be? 

Mr. Richard. Approaching the question in terms of the impact 
on the child, I could see a photographer just snipping out a minor's 
face, attaching it without any knowledge or participation, if you 
will, of the minor, to begin with. 

Mr. Hughes. It certainly could have an impact in later years on 
the minor. 

Mr. Richard. It is a privacy concern— obviously, in the context of 
privacy issues, it certainly could be. In terms of the emotional 
trauma, the child is not participating in these sexually explicit be- 
haviors; thus I suspec. that you have a different context. 

Mr. Hughes. What if in the print form it identifies the individ- 
ual by name? 

Mr. Richard. Again, you have a privacy issue and one that cer- 
tainly has a detrimental impact, or potential impact, on the child. I 
think what we tend to be primarily concerned about, what we are 
seeing, is more of the direct participation of the child in these sexu- 
ally explicit acts. 

Mr. Hughes. In your testimony, and I think quite correctly, you 
make a very basis distinction as does the administration's omnibus 
crime bill— which. I might say parenthetically, is going nowhere in 
Judiciary, as all crime bills of that nature on this side of the Con- 
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gress do— between visual and print, as does, I think the Supreme 
Court in its decision. 

Obviously, we are trying to focus our concerns in the areas 
where it presents the greatest risk to youngsters, and that is visual 
depiction. 

Can you see perhaps a loophole for the pornographers and ped- 
dlers if they can use a face and a sketch, and a name, that they 
can attach to it, or a photograph of a body, with a sketched face? 
Do you think that could present another area that would be lucra- 
tive to those trafficking this type of stuff? 

Mr. Richard. I think, Mr. Chairman, it probably comes down to 
an evidentiary issue of whether we could prove, for example, that 
the child did, in fact, participate, or associate himself or herself 
with ,6exually explicit conduct as defined in the act. The mere fact 
that you are talking about it later showing up in the media in a 
somewhat distorted fashion, I don't think would preclude us from 
prosecuting under the act. 

What concerns me, though, is the fact that it can be done with- 
out reference to a particular child. You can snip out a photograph 
from a magazine of a child's face and then manipulate it and come 
up with your cartoon situation. 

Mr. Hughes. Has the inability to establish that a youngster is 
under the age of 16 presented a problem to the prosecutions? 

Mr. Richard. Yes; it has. 

Mr. Hughes. Can you give us any data? You probably are not 
prepared to do it today but can you submit some data to us that 
bears on that issue, because that is going to be a very relevant con- 
cern for this committee as to whether we should increase that from 
16 to 18, or whatever. 

Mr. Richard. Our experience is that we have major difficulties 
locating the child. The child, in fact, may be abroad, some of the 
material appears to be produced abroad— and therefore establish- 
ing the age of the child becomes an evidentiary nightmare unless 
the child is of such minor years that it becomes apparent from the 
photograph. 

So what you have in effect now is that as a practical matter we 
are not talking about a 16-year-old threshold as currently por- 
trayed in the act, but rather something in the neighborhood of 14 
or less, just because you must rely on the obvious minor character 
of the child rather than being in the position to prove definitively 
that the child is in fact under 16. 

If you could provide some assistance to us, that would be helpful. 

Mr. Hughes. The gentleman from Michigan. 

Mr. Sawyer. Yes; The statistics on the number of prosecutions 
are 77 convictions, or something of that order, as I recall. How 
many of those were Federal? 

Mr. Richard. These are all Federal. 

Mr. Sawyer. All Federal? 

Mr. Richard. Yes, sir. 

Mr. Sawyer. As I understand it, the Post Office now is only— to 
the extent they are doing some policing— are only picking out com- 
mercial violations under Department of Justice guidelines for turn- 
ing over for prosecution. Is that true? 
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Mr. RichaHd. No; that is not my understanding of current prac- 
tice. We are capable of reaching the noncommercial situation 
under the general obscenity statutes, 1461 through 65. The trouble, 
of course, with those statutes is that the penalties aren't severe 
enough, in our judgment they are only 5 years for the first offense. 

However, a lot of these cases involve noncommercial situations. 
They tend to cluster, at l$ast those that involve use of the mail 
coming in from abroad, in certain locations, in partic^ar, Los An- 
geles, New York, or the District. 

We have advised the U.S. attorney's offices that in evaluating 
these noncommercial cases they can consider a variety of factors ill 
terms of prioritizing the cases. We have suggested that they work 
closely with local prosecutors to ensure that if there is a Federal 
declination, there is in effect some possible action on the State 
level as generally concurrent jurisdiction exists in these offenses. 

We have prosecuted noncommercial cases. There is no prohibi- 
tion on it now. 

Mr. Sawyer. The Michigan State statute uses 18, whereas, statu- 
tory rape in under 16. And the reason, as I understood it, and I 
checked into it, was because of the very difficulty you talked about 
and the difficulty in estimating the age of the child when the pic- 
ture is not being able to find out positively. It seems to work quite 
satisfactorily. 

Are you inclined to go with an 18 age? 

Mr. Richard. Ultimately, as the statement indicates, it is a con- 
gressional judgment. My own practical sense is that I prefer 18 be- 
cause I know that I am going to have difficulty proving the age of 
the child and that will enable me to prove the 16-year-old much 
easier, so in that sense, yes. 

But it does pose other questions when you go to 18. You have 
other indicia of adulthood, if you will; you are dealing with an 18- 
year-old or 17 Vfe, or married family people in their own right. Do 
you want to afford them this kind of treatment? 

Mr. Sawyer. Do you think that again that might affect the Su- 
preme Court's judgment on it? 

Mr. Richard. Our sense is that while the New York statute in- 
volved was a 16-year-old statute, the Supreme Court did not pre- 
clude an 18-year-old standard. , , , 

Mr. Sawyer. About any other purpose, at least under Michigan 
law for comparison, I think only voting is about the only thing you 
have to be 18. Seventeen, you are subject to— well, criminal pros- 
ecution, at the age of 17 you are no longer a juvenile for criminal 
purposes. 

Mr. Richard. I would add a certain amount of inconsistency per- 
meates the whole area. The Mann Act provisions are 18; 2252 talks 
abort 16. Consistency is not the trademark of the code. 

Mr. Sawyer. I yield back. 

Mr. Hughes. The gentleman from Florida, Mr. Smith. 
Mr. Smith. Thank you, Mr. Chairman. 

I appreciated your remarks, Mr. Richard. I also take notice of the 
intelligence you made in choice of law schools you graduated from. 
[Laughter.] 

Mr. Hughes. I won t hold that against you. 

Mr. Richard. The same year. 
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Mr. Smith. No, no, no, I graduated well before, unfortunately. 

Let me ask you two things which you mentioned which struck 
me as a little bit odd in reading some of the material. After writing 
down my notes, I noticed that they were set forth by staff also in 
certain questions. Let me get to the first one. 

In your opening statement, you said that you had achieved 56 
out of b7 convictions; 10 were pending, and one gentleman or lady 
chose suicide rather thanlconviction. 

Why would you then bb so much disposed to removing the ob- 
scenity requirement wtychypparently is no bar to successful pros- 
ecution to you and which riiay open a Pandora's box, which right 
now does not exist in terms of ultimately a situation where some- 
thing will be statutorily prohibited, but which in another part of 
the Constitution possibly is constitutionally protected? 

Mr. Richard. Let me answer by pointing to two statements. 

Mr. Smith. In other words, how would it help you in prosecution 
it in fact you have achieved a 100-percent record in the cases that 
have been brought to trial? 
. _ Mr. Richard. I think the Ferber decision is the best example. 
That involved prosecution under both an obscenity related Btatute 
and the statute which the Court considered, which had no obsceni- 
ty standard. The jury did, in fact, acquit on the obscenity statute, 
ihey convicted on the nonobscenity standard just on the child por- 
nography portion, if vou will. 

While we haven't had a case like that, we can certainly envision 
one coming up. I would not answer your question: by talking about 
hypothetical cases. I think you would more go to the question of 
streamlining the prosecution. Right now with an obscenity stand- 
ard it frequently degenerates into a battle of experts and here we 
are really talking about protecting against the harm to the child, if 
you will. That becomes an overriding concern as recognised by the 
Supreme Court. 

If you notice, though, in terms of all the possible ways of enhanc- 
ing our enforcement ability in this area, 1 suggested that the re- 
moval of the commercial requirement is from our vantage point 
more important. By and large, I would agree with yc \ In most in- 
stances just the showing of the materials to the jury -•-ill more 
than likely take us over the obscenity hurdle, given the nature of 
the materials often involved. 

Mr. Smith. Second, you spoke in terms of not favoring the pro- 
posed amendments to the RICO statute. 

Mr. Richard. Yes. 

Mr. Smith. That the fines, et cetera, are sufficiently broad and 
the penalties sufficiently valid for the purpose of that. I am a little 
bit surprised, since from my knowledge, having served on the Flori- 
da State Organized Crime Commission, and having been involved 
:n this for quite a while, it seems to me that organized crime has 
oeen a very strong presence in the whole area of pornography, es- 
pecially child pornography. 

' would also venture that forfeiture, which is allowable in the 
RICO, r.nd which is not allowable under these statutes, has been a 
very effective weapon. We use i* in Florida. I mean, we have confis- 
cated hundreds of thousands and millions of dollars worth of equip- 
ment, houses, cars that are used to transport and store; shops, the 
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places where they/do it; the films are made where the material is 
originally produced. 

I don't really/see the argument in terms of RICO. I would be 
more than haj*py as a prosecutor to have that secondary available 
to me under the RICO basis. 

Mr. Richard. I agree with many of the points that you make. I 
think, though, on balance — - 

Mr. Smith. Excuse me. Besides the general revenue aspect of 
whatever money we can churn out of this. 

Mr. Richard. RICO, as you know, is a very controversial statute. 
To talk in terms of making child pornography a predicate offense, 
we suggest, opens up a whole new panoply of issues related to 
RICO and its appropriateness in certain factual settings. Given 
what we regard as fairly significant penalties under the Child Por- 
nography Act, we are not sure that on balance it is worth it. 

With respect to forfeiture that is a good point. However, if we 
are going the forfeiture route, I think we would probably favor a 
specific forfeiture provision independent of RICO. 

I would just comment, because it is a point that we at Justice 
constantly go around and around on, and that is the involvement 
of traditional organized crime in the child pornography industry. 
That, of course, is a major concern of ours. 

The assessment at this point is that traditional organized crime 
as we view it, tends to avoid going into the child pornography 
aspect of the pornography business, for a variety of reasons. That is 
the assessment I receive from the FBI at this point. 

It is a question that we are constantly looking at. It is organized 
criminal behavior but I am trying to distinguish it from traditional 
organized crime. v - 

Mr. Smith. I don't know who you have been talking to but the 
information that I have been privy to over the years would lead me 
to believe very strongly that those who are in the child pornogra- 
phy business are directly involved in traditional organized crime or 
are elements of organized crime for which they receive the bless- 
ings of their* business. 

I will tell you that if you want the names of people to talk to 
about whether or not this is so I would be more than happy to pro- 
vide that to you. But prosecution after prosecution in my State nas 
revealed that the very same people who are involved in this busi- 
ness were previously and at the same time, and thereafter, linked 
constantly to organized crime— more than just the allegation, but 
in fact had been previously prosecuted with other organized crime 
figures. 

I would just suggest to you that it is rather naive of you on the 
part of this administration. And I also feel that the timidity about 
RICO is a rather naive view. I view any thrust forward in terms of 
changing the law to get at them— I don't care if you make the pen- 
alty 200 years as long as you can justify that penalty. It is a hei- 
nous crime. 

What is the statute all about anyway? Is it because we ferret 
them out and convict them? It is basically deterrence if they feel 
that they are f jing to be given such a penalty if caught that maybe 
the act of committing it is not worth the ultimate risk, then possi- 
bly that will be something that will deter them. Then we are talk- 
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ing about RICO being a very effective weapon, because they are in 
it to make money. 

While inherently some of them may be emotionally disturbed 
people themselves, even the products of child abuse, bad homes, as 
you know, the fact that they are in it means that they are trying to 
make a buck at it, but they are making good money. Frankly, : i 
was going to be the one who had to decide I would certainly come 
down on the side of having the most deterrent capability I could. I 
would hit them where they live, and that is in the pocketbook. 

If you could forfeit everything that they had achieved and made 
, over the years* I think they would think a little bit more about get- 
ting into it. 

Mr. Hughes. Would the gentleman yield? 

Mr. Smith. I would certainly yield. 

Mr. Hughes. Mr. Smith is the most liberal member of this sub- 
committee, I would say. 
Mr. Smith. I don't know when I got that name. 
Mr. Hughes. Just to show you how tough we are. 
Go ahead, I'm sorry, Mr. Richard. 

Mr. Richard. I am not sure that we are necessarily disagreeing, 
certainly not with respect to the threat and the heinous nature of 
these offenses. 

As I indicated, the question of RICO application here is a balanc- 
ing question. The forfeiture aspect, I agree, and I think we would 
certainly support some forfeiture provisions with respect to the 
child portion. 

Mr. Smith. For instance, you support having the wiretap provi- 
sions spill over into this statute. In essence, you are going most of 
the way with RICO but you don't want to call it such. 

I just urge you to take another look at that. You may very well 
be falling over mostly into the area of RICO anyway. 

Mr. Richard. Again, it is a question that RICO is, like I say, such 
a controversial statute that on balance we concluded that it is 
probably not worth the price to get into that area. 

Mr. Smith. Thank you. 

Thank you, Mr. Chairman. 

Mr. Hughes. Thank you. 

Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. 

In your text on this particular question in your testimony, is it a 
correct statement that most of the child pornography that is com- 
mercially produced, is produced outside of this country? 

Mr. Richard. When you say most, I am not sure how to answer. I 
know the intelligence I receive from the various investigative agen- 
cies is that certainly a fair proportion of the material appears to be 
produced outside. 

I have heard of instances where it is produced here and sent 
abroad for distribution, for duplication, and processing, and coming 
• back. 

There is certainly a foreign aspect to a good portion of it. 

Mr. Shaw. Just about every State, I believe, has a statute on this 
particular issue. You point out in your testimony the fact that 
there haven't been many cases filed on the Federal level for the 
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production of this type of material, photographing, and that type of 
thing. 

Is this true also on the State level? 

Mr. Richard. My remarks were limited to 2251, which was the 
actual production, if you will, as opposed to the distribution. 

Mr. Shaw. My question is limited to that, too. 

Mr. Richard. I am not sure. I can find out to the extent we have 
some intelligence on that and supply it to you. I don't know the 
States' experience across the country with that point. 

My sense is that they will probably be experiencing the same dif- 
ficulties we are. But that is purely conjecture on my part. 

Mr. Shaw. If it is not a great deal of trouble and if that figure 
has already been accumulated and readily available, I think it 
might be helpful to us. 

Mr. Richard. I don't think we could obtain that information 
without an extensive allocation of staff time. 

Mr. Shaw. Thank you, Mr. Chairman. 

Mr. Hughes. Thank you. 

Just one more question,' Mr. Richard. 

Earlier when I was discussing the existing law with Congressman 
Hutto of Florida, I asked him about existing law and the producers 
pfttie material, and the link to those that procure the children. 

As I understahd existing law, it requires that those that are pro- 
ducers to be convicted in that section of the statute also have to be 
shown as the procurers of the children which is often difficult. 

Is our reading of the law accurate? 

Mr. Richard. "Procure" is a very strong word. At least it denotes 
a 

Mr. Hughes. Solicits, entices, whatever it uses. 

Mr. Richard. It also uses the word/'use." And then I think some- 
thing less than going out and affirmatively seeking. In that regard 
the mere use, as I read the statute, is already covered. 

Mr. Hughes. Has that been interpreted by the courts? 

Mr. Richard. Not to my knowledge, Mr. Chairman. 

Mr. Hughes; I can conceive of some problems. I don't know why 
we should be connecting the two; why should there be a link be- 
tween those that produce this stuff and those that are enticing and 
otherwise encouraging youngsters. 

Mr. Richard. I would certainly argue that the statute currently 
covers it. I would not hesitate authorizing a prosecution where 
there was no evidence of going out and actively recruiting and yet 
there was a use, a knowing use. It certainly, I agree with you, 
could be clarified but I would venture to say the statute already 
reaches it. 

Mr. Hughes. I trust that you are fairly much in accord with the 
new Senate language on the definition of simulation? 
Mr. Richard. I understand that we still have some problems. 
Mr. Hughes. In S. 57? 

Mr. Richard. Yes; I haven't studied it. I understand there have 
been some changes. My understanding is we still may have some 
problems with respect to simulation. 

Mr. Hughes. All right. 

Mr, Smith. Mr. Chairman, if I might 

Mr. Hughes. Mr. Smith. 
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Mr. Smith. I appreciate it. To follow up on what you previously 
asked Mr. Richard in reference to the use and procurement, gi- en 
the answer you made with reference to the fact that you believe 
use would be covered aud, therefore, if the producer just literally 
had somebody say, look, this is a kid I know you are involved in 
here, he wants to cooperate, and there was no active solicitation 
but in fact only the use. And given the fact that the statute, while 
% having some deficiencies, still allowed you to make a 100-percent 
conviction rate of those cases that came to trial— I am a little curi- 
ous. And I didn't get a satisfactory answer, in my estimation, to the 
reason why so few cases have been brought between 1977 and 1982 
given the ever-increasing numbers of instances of child pornogra- 
phy, openly revealed almost everywhere. 

I am just curious as to what you would attribute that to? 

Mr. Richard. Let me say that it has always been a high priority 
area for the Department, going back from the day of passage of the 
act. 

I would have to suggest that the low numbers over the years is 
largely attributable to the clandestine nature of the trade, if you 
will. A lot of the transactions involved exchanges and close associa- 
tions. It is not an open market as general adult pornography is, if 
vou will. A lot of distributors tend to only deal with people they 
know. It is a very clandestine type of setting. 

I would submit there is not lack of will that has anything to do 
with the numbers. 

Mr. Hughes. I think that the gentleman's question is a good one. 
And just to follow up on it, it is my own perception that wiretap 
authority is going to produce some, perhaps, marginal improve- 
ment in the arrest and prosecution rate — that removing commer- 
cial will improve somewhat. Eliminating the obscenity statute will 
improve it somewhat, but not very much, because we convicted on 
other sections. Obscenity hasn't, as I understand it, presented that 
much of an obstacle, although if it presents an obstacle in one case 
that is one too many. 

I think what you have said in essence is that it is a very difficult 
area. It is tffficult because of the clandestine nature to identify 
these crimiri \ls that are engaging in this type of activity. 

Mr. Richard. We are in the process of reevaluating at the 
moment our current enforcement efforts on an interdepartmental 
basis just to see how we can enhance our current strategies and 
become more effective within this area. 

The cases we do bring we are generally successful in convicting 
the defendants. I certainly agree with you, the numbers are not as 
great as we would like. 

Mr. Hughes. Case situations have come to our attention where 
the youngsters that were abused themselves get into other difficul- 
ties which go back to a period of time in our history where they 
were subjected to this type of abuse. 

Have there been any followup of justifications for prosecutions? 

Mr. Richard. We have no ability to even track that kind of infor- 
mation. I do know the literature suggests that these children who 
are abused grow up to have a variety of problems and no doubt you 
can anticipate the; will encounter the prosecuting arm of the gov- 
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ernment at one level or another bepause of the variety of trauma 
that they experience during the course of their upbringing. 

Mr. Shaw. Mr. Chairman, would you yield? 

Mr. Hughes. Yes, I would be happy to. 

Mr. Shaw. On a related point, does the child who has been vic- 
timized-r4M%e should come forward as a prosecution witness, would 
he eiyoy any type of immunity from having his name or picture 
distributed as a rape victim would? 

Mr. "Richard. Probably not. 

Mr. Shaw. Is that something that we ought to be thinking about? 
Would that be helpful in the prosecution if we were to attempt to 
give him some type of protection? 

Mr. Richard. I do not think that at this point that is a problem, 
because our problem is just locating the .linor. So I cannot say it is 
a problem encouraging the minor to testify. 

Certainly we become less and less dependent on the child where 
we have wiretaps and so forth. I would not say that at this point 
we have enough empirical data to conclude that is a particular 
problem in this area. 

Mr. Shaw. OK, thank you. 

Mr. Smith. Would the gentleman yield on that point as well? 

Mr. Hughes. The gentleman from Florida. 

Mr. Smith. Thank you. I tried for 3 years to pass a statute in my 
own State to allow for people who are under a disability, whether 
of age or of minor status, to be taken for purposes of testimony in 
camera, just with the iudge, the prosecutor, the defense attorney, 
and the defendant, and then a video tape plaved thereafter for the 
jury in a closed courtroom so that they would not be hesitant, that 
you could get a prosecution from people who are otherwise scared 
out of their wits or sometimes so emotionally traumatized that 
they cannot testify at all. 

It is almost impossible to get that, and that is one of the things 
that we would need, also. 

I am also curious about the fact that with this clandestine activi- 
ty, we tend to prosecute conspiracy cases now to a large degree. 
That is about as clandestine as you can get. I mean, not even the 
overt act has been performed and yet we seem to do that fairly 
well. 

I would just urge you to go back and rethink this question as to 
whether or not you want to get, you know, further along in this. I 
do not know, iust by the numbers alone, whether or not the priori- 
ty you say it has been has really, in fact, been that much of a pri- 
ority. 

Mr. Richard. We are examining the very question you are rais- 
ing. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Hughes. Well, we are back to resources again. We are 
spread so thin that we squeeze on one side of the balloon and the 
other side expands. 

Mr. Richard. The Attorney General has sent out a directive 

Mr. Hughes. It is a resource problem; there is no question about 
it. I am satisfied that in many of these areas, including child por- 
nography, if we committed more resources, we could do a better 
job. 
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Mr. Richard, thank you. You have been helpful to us today and 
we appreciate it. 

Our next witness is Charles P. Nelson, the Assistant Chief Postal 
Inspector for Criminal Investigation with the U.S. Postal Service. 

Mr. Nelson has been in the Postal Service for some 19 years. He 
has conducted investigations and audits, a majority of which have 
primarily been in the criminal area. He served 10 years as a field 
inspector, basically in the southern California area, and has held 
duty assignments as assistant postal inspector in charge in the Se- 
attle and San Francisco divisions, assistant regional chief postal in- 
spector of the 13-State Southern region, and postal inspector in 
charge of the Cincinnati division. * 

In 1980, Mr. Nelson came to national headquarters to assume his 
current position of Assistant Chief Postal Inspector for Criminal In- 
vestigations. He has had a most distinguished career with the 
Postal Service. 

We are pleased to have you today, Mr. Nelson. We have your 
statement, which, without objection, will be made a part of the 
record, and we hope that you can summarize for us. 

TESTIMONY OF CHARLES P. NELSON, ASSISTANT CHIEF POSTAL 
INSPECTOR FOR CRIMINAL INVESTIGATION, U.S. POSTAL 
SERVICE, ACCOMPANIED BY WAYNE KIDD, MANAGER, FRAUD 
AND PROHIBITED MAILINGS BRANCH 

Mr. Nelson. Thank you, Mr. Chairman^ 

With me today is Inspector Wayne Kidd. Inspector Kidd heads 
up our fraud and prohibited mailings branch. 

We appreciate the opportunity to appear before the subcommit- 
tee and discuss our efforts in enforcing Federal laws prohibiting 
the mailing of child pornography. 

The Po tal Inspection Service has investigative jurisdiction over 
all violations of Federal criminal laws relating to the Postal Serv- 
ice, including the subject of this hearing, the mailing of pornogra- 
phy. 

We have investigated obscenity offenses since 1865 when Con- 
gress first passed the Postal Obscenity Statute. Over recent years, 
prosecutions under the statute declined due to a series of Supreme 
Court decisions and due to American society in general growing 
more tolerant of pornographic material. 

During that period of time, the distribution of obscene material 
depicting children was on the increase. The public was outraged by 
this type of material and Congress responded by enacting the Pro- 
tection of Children Against Sexual Exploitation Act of 1977. 

The Inspection Service acted immediately to give attention to the 
enforcement of this law. Child pornography investigations conduct- 
ed since 1978 have resulted in the arrest of 97 offenders. Seventy- 
seven have been convicted, and court action for some of the others 
is currently pending. Twenty-five of those convicted have been sen- 
tenced to prison terms averaging 5.8 years. 

Traffickers in child pornography have always maintained a low 
profile. However, since the enactment of the Protection of Children 
Against Sexual Exploitation Act, they have virtually gone under- 
ground. In order to gain access to distributors' networks, we moni- 
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tor publications oriented toward pedophiles and maintain close con- 
tact with local police and social workers who, in their work, fre- 
quently come upon child abuse and/or child pornography. 

We also examine evidence^ such as mailing lists seized during the 
execution of search warrants, in an effort to identify persons inter- 
ested in this type of material. 

As our jurisdiction is limited to postal-related offenses, our ef- 
forts are primarily directed to identifying those who sell, and /or 
distribute child pornography through the mails. 

Investigations generally follow the pattern of identification, fol- 
lowed by test correspondence, followed by test purchases. 

While the production and/or distribution of child pornography is 
potentially lucrative, we have seldom found it to be highly profita- 
ble when conducted through the mails. 

Most often, our investigations have resulted in the identification 
of collectors, some of whom sell their material to others, while 
many do not. Those who do not sell the material, often loan or 
trade collections with others who share their interest. 

Many of those identified held respected positions within their 
communities and had been able to conceal their interest in child 
pornography for years. 

There h ave been professional dealers identified in our investiga- 
tions, and also there have been c ^ergymen, teachers, psychologists, 
journalists, and businessmen. 

We have found that the bulk of child pornography traffic is non- 
commercial. This activity is not in violation of the Federal child ex- 
ploitation statutes which require a commercial transaction in con- 
nection with the manufacture or distribution of the material. 

In thesfc noncommercial cases, we have been able to utilize the 
postal obscenity statute within Department of Justice guidelines. 

Another alternative we have followed is to contact the appropri- 
ate State or local authorities to determine whether the evidence we 
have gathered supports a violation of local law. 

This has been our most frequently exercised option in noncom- 
mercial cases as evidenced by the fact that during fiscal years 1980 
through 1982, 53 of the 77 convictions arising out of our investiga- 
tion? were for State or local offenses. 

That is a brief summary of our efforts to enforce the Federal 
laws prohibiting the mailing of child pornography. And at this time 
I would be happy to respond to questions. 

[The statement of Mr. Nelson follows:] 

Statement of Charles P. Nelson, Assistant Chief Postal Inspector for 
Criminal Investigations 

Mr Chairman, I arr Charley P. Nolson, Assistant Chief Postal Inspector, U.S. 
Portal Inspection Service. I appreciate the opportunity to appear before this subcom- 
mittee today to discuss our efforts to enforce Federal laws prohibiting the mailing of 
child pornography. 

The Postal Inspection Service is the investigative arm of the United States Postal 
Service It has Investig *!ive jurisdiction over all violations of Federal criminal laws 
relating to the Postal Service and is responsible for performing internal audits of 
the Postal Service and providing for the security of postal facilities and employees. 
Among the criminal acts investigated by postal inspectors are: Those acts involving 
an attack upon the Postal Service or its employees such as theft of mail, armed rob- 
beries, burglaries and assaults on postal employees: And secondly, those offenses in- 
volving the criminal misuse of the postal system for purposes such as the mailing of 



bombs, the conduct til fraudulent nchemes, and, of course, the subject of this hear- 
ing—the use of the mails to transport pornography. 

Postal inspectors have investigated obscenity offers since 18H5 when Congress 
passed the postal obscenity statute. The majority of investigations conducted under 
this statute were directed at large commercial operations dealing primarily in ob^ 
scene materials using adult models. For many years traffic in child pornography 
was limited in scope and was investigated in connection with other obscenity cases, 
especially cases involving large commercial dealers. Over the years, prosecutions 
under the postal obscenity statute declined due to a series of Supreme Court deci- 
sions and due to American society in general growing more tolerant of pornographic 
material. Unfortunately, during the period of greater tolerance, the distribution of 
obscene material depicting children was on the increase. The public was outraged by 
this type of material* and Congress responded by enacting the Protection of Chil- 
dren Apainst Sexual Exploitation Act of 1977 (title 18, U.S. Code, sections 2251- 
225;*) The new statutes prohibit the manufacture or distribution for profit of mate- 
rial depicting children under 16 engaged in sexually explicit conduct. 

The Postal Inspection Service immediately acted to give priority attention to the 
enforcement of the new law. At least three experienceo postal inspectors in each of 
our five regions are designated as child pornography specialists. Additional investi- 
gative assistance is available to these specialists when needed. They have been pro- 
vided c training that includes instruction from noted experts in the child pornography 
field such as polite authorities and psychiatrists, as well as discussions with convict- 
♦ni pedophiles The training process is conducted on a continuing basis to ensure 
that inspectors assigne4 to pornography investigations maintain and improve their 
expertise. 

Child pornography investigations conducted by the Postal Inspection Service since 
197X have resulted in the arrest of ninety-seven offenders. Seventy-seven have been 
convicted, and court uction for some jf the ninety-seven individuals arrested is cur- 
rently pending. We anticipate additional convictions once all court activity is com- 
pleted. Twenty-five of those convicted have been sentenced to prison terms averag- 
ing j.H years. 

Traffickers in child pornography have always maintained a low profile. However,* 
since the enactment of the Protection of Children Against Sexual Exploitation Act 
of 1977. they \ ave virtually gone underground. Durifig adult obscenity investiga- 
tions, we are o.'ten able to order materials directly from solicitations or advertise- 
ments but. with child pornographers, we must gain access to the distributors' under- 
ground networks. We monitor those publications oriented toward pedophiles, and we 
maintain close contact with local police and social workers who, in their work, fre- 
uently come upon child abuse and/or child pornography. We also examine evi- 
ence, such as mailing lists seized during the execution of search warrants, in an 
effort to identify persons interested in this type of material. Our efforts are primari- 
ly directed at identifying those who would sell child pornography through the mails. 
Our jurisdiction is limited to postal-related offenses, and investigations generally 
follow an identification, test correspondence, test purchase procedure. If, during the 
course of this procedure, we discover evidence of other offenses such as child abuse, 
we refer it to the proper authorities for attention. 

While the production and 'or distribution of child pornography is potentially lu- 
crative, we have not found it to be highly profitable when conducted through the 
mails Although we have investigated several commercial operations, they were rel- 
atively minor in scope compared to operations dealing in adult material and did not 
enjoy the financial success often achieved in the adult pornography business. Most 
often, our investigations have resulted in the identification of collectors, some of 
whom sell their material while others do not. Those who do not sell their material 
often loan or trade collections with others who share their interest. 

Only rarely dc>es the child pornography measure up to the sterotype image of the 
* dirty old man " Many of those displaying an interest held respected positions 
within their commrnities and have been able to conceal their interest in cnild por- 
nography for years. There have been the professional dealers identified in our inves- 
tigations. bu f there have also been clergymen, teachers, psychologists, journalists 
and husinessmen. 

We investigate the distribution of material of both domestic and foreign origin. 
(ie'iHrstlU, the domestic material is of the "homemade" variety, while the imported 
material is pM>di»ced by commercial dealers. We have also noted that once an item 
of child pornography beings to circulate, it is reproduced for further distribution, 
time and time again As a result, a distributor may be many times removed from 
the origin of the material. While this and other factors complicate an investigation, 
we have made good progress in combating the use of the mails to distribute child 
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pornography. Many of the mjyor domestic commercial mail order dealers have been 
identified and prosecuted, however, some child pornography is still beiiig circulated 
through the mails by commercial dealers who have become extremely cautions and 
who try to restrict their sales to known pedophiles. > \ \ 

The bulk of the child pornography traffic is non-commercial. This activity is 'not 
ui violation of the federal child pornography statutes. These statutes requite a com- 
mercial transaction in connection with the manufacture or distribution of the mate- 
rial before m violation exists. 

When confronted with a non-commercial situation, we have several alternatives. 
We may utilize the postal obscenity statute; however, the Department of Justice has 
been concerned that the potential number of non-commercial cases would be large 
and exceed the available Federal prosecution resources. Consequently, guidelines 
were established to identify those cases which should be acted upon. These guide- 
lines are designed to offset any type of selective prosecution claims raised by defend- 
ants. These guidelines call for the Federal prosecution of child pornography offend- 
ers under title 18, United States Cooe, section 1461, when a combination of the fol- 
lowing factors exist: more than three seizures over the past years; a large quantity 
ot child pornography imported at one time; an arrest history oi crimes against chil- 
dren: known membership,, in a family sex group; employment involving children; 
photographs depicting the recipient involved in sexual activity with children; corre- 
spondence with other pedophiles or undercover agents relating to sexual involve- 
r <e{H with children; and, distribution of material. With these guidelines, only a 
handful of our non-commercial cases have been prosecuted federally. 

Another alternative is to contact the approriate State or local authorities to deter- 
mine whether the evidence we have gathered supports a violation of their laws. This 
haH been our most frequently exercised option in non-commercial cases as is evi- 
denced by the fact that during fiscal years 1980, 1981, and 1982, 53 of the 77 child 
pornography arrests arising out of our investigations were for State or local viola- 
tions 

The Protection of Children Against Sexual Exploitation Act of 1977 applies to 
those who produce child pornography and/or those who transport it for sale or dis- 
tribute it for sale. The act does not address the traders and lenders of child pornog- 
raphy, who we have found account for an appreciable number of those individuals 
involved in trafficking of child pornography. These individuals do not transport 
their material through the mails for the purpose of sale or distribution for sale and 
therefore do not violate the provisions of the statute. 

Mr. Chairman, it has been my pleasure to report to you the efforts of the Postal 
Inspection Service to enforce Federal laws prohibiting the mailing of child pornogra- 
phy I will be happy to answer any questions you may have. 

Mr. Hughes. Thank you very much, Mr. Nelson. 

I get the impression from your testimony that you make few 
cases u nder the 1977 child pornography law because of the com- 
mercial requirement of that act. 

Mr. Nelson. That's true. I think we resolve probably 30 to 35 
percent of our investigations under the provision of this la^. 

Mr. Hughes. Most of them are under the obscenity section? 

Mr. Nelson. No; most of them are State and local. 

Mr. Hughes. I see. 

Has the 1977 law really been a benefit or has it just been rather 
duplicative of previous authority? 

Mr. Nelson. I would say a small benefit. 
Mr. Hughes. Marginal? 
Mr. Nelson. Marginal, yes; 

Mr. Hughes. Removing the commercial requirements, I would 
assume, then, would be a major step forward? 
Mr. Nklson. It would be a plus, definitely. 

Mr. Hughes. And removing the obscenity requirements for 
visual material would likewise, I would assume, be a step forward? 
Mr. Nelson. Yes, I think it would be. 
Mr. Hughes. All right. 



What type of cooperation do we have with foreign governments? 
Much of the material, as you have indicated, is commercially pro- 
duced as opposed to domestic production which is handmade? 

Mr. Nelson. We have extended some of our investigations into 
Europe and the Far East. We have had excellent cooperation from 
foreign law enforcement agencies. They are, I think, as anxious as 
wo are to curtail the distribution of this material. 

Mr - Hughes. My perception is that we are absolutely loaded with 

il P orn °8 ra P n y in this country today. Is my perception correct? 

Mr. Nelson. Depending on loaded, I would agree. I guess there 
are a lot of 

Mr. Hughes. Each year seems to have brought more of this stuff 
to the market. 

Mr. Nelson. I would concur with that. We have at this point, I 
think, about 60 to 65 current investigations going on. 

Mr. Hughes. How many investigators do we have working on 
this? "' ° 

Mr. Nelson. We don't have a definitive number. We have at 
least probably 20 to 25 specialists who work on pornography cases 
but they are also aided, if the workload is there, bv any of the 
other 2,000 inspectors. 

Mr. Hughes. Not just child pornography, it is all types of pornog- 
raphy, I assume? 
Mr. Nelson. That's right. 

Mr. Hughes. How does that compare with the force level, let's 
say, 3 years ago? 

Mr. Nelson. Mr. Kidd reminds me that we sU/ted out in 1978 
with no specialists in this area. We were working pornography at 
that time but they lacked a lot of the training we have given them 
since then. 

Mr. Hughes. How many were assigned at that period of time to 
this. work, even though they might not have been designated as 
specialists? 

I am trying to find out, you know, whether we are committing 
more resources, committing less resources, staying about the same 
as the volume of this stuff increases, that's what I am trying to 
find out. 

Mr. Nelson. In 1978, we had 17 individuals assigned. 

Mr. Hughes. So we have put on maybe three or four more? 

Mr. Nelson. I would say probably eight more fulltime. 

Mr. Hughes. I see. How „iuch has the material increased in 
volume since 1C78? Just your best estimate. 

Mr. Nelson. Twenty percent, twenty-five percent. That is an esti- 
mate. I would have to look at all of our complaints and statistics 
from the investigations to really give you a definitive answer. 

Mr. Hughes. Do you have to prioritize the investigations because 
of your inability to get to all the leads? 

Mr. Nelson. Child pornography investigations are category 1 
with us. We prioritize investigations in three categories: 1, 2, and 3. 
One being the highest category, and child pornography is in that 
category. 

Mr. Hughes. What is the delay between when you get some 
active lead to the time that an investigator is able to begin to 
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follow up on it, with a test letter, or with contacts, or other ave- 
nues of investigation? / 

Mr. Nelson. It depends, of course, upon the offender. We may 
detect an ad in some magazine and write to that individual and get 
a prompt response within 1 or 2 weeks, with some photographs. Or 
it may be somebody who is a great deal more suspicious than the 
first one I mentioned and we may have to carry on correspondence 
for 1 month before we obtain anything. 

Mr. Hughes. Many of the ads are rather ambiguous. You are not 
sure just exactly what they are inviting. How do you handle those? 
I mean, with the limited resources you have, you obviously have to 
determine which ones you are going to pursue. 

Mr. Nelson. I think we pursue all of them that give us any indi- 
cation that child pornography or exploitation of children is in- 
volved, and there are a lot of the*n. Many of them we don't get re- 
sponses to. 

Mr. Hughes. The gentleman from Michigan. 
Mr. Sawyer. I appreciate your statement. I have no questions at 
this time. Thank you. 
Mr. Hughes. The gentleman from Florida, Mr. Smith. 
Mr. Smith. Thank you, "Mr. Chairman. 

1 am curious as to whether or not the statistics you gave were— 
and I think you were here during the course of Mr. Richard's pres- 
entation—independent of w^at the Justice Department is doing. Is 
that correct? 

Mr. Nelson. Partially. I think the Justice Department statistics 
were solely Federal prosecutions. Mine involved Federal end State. 

Mr. Smith. In other words, when you undertake an active inves- 
tigation, if it turns out that you can't or won't make a Federal 
prosecution out of it, you turn it over to the local or State authori- 
ties for prosecution? 

Mr. Nelson. We present it to the local authorities, yes. 

Mr. Smith. 1 mean, you give them what you have -and then they 
can move if they wish? 

Mr. Nelson. We work right with them. If there is more investi- 
gation required, we participate in it. 

Mr. Smith. Let me ask you if you can make, if you even want to, 
a correlation between the amount of people you have working on 
this and the efforts you put in as opposed to the ultimate product 
that is turned out by your agency in terms of prosecutions or inves- 
tigations. 

Do you feel that your personnel costs and the manpower that 
you expend on it are valuable in relation to what comes out at the 
end of the pipe? 

Mr. Nkijson. Absolutely. If, for nothing else, the public relations 
and the ability to go out and discuss these things and portray what 
we can to help this problem. 

Mr. Smith. One final ques'ion. Do you have any difficulty in 
when you make a case, you generally turn it over to the Justice 
Department, don't you? I mean, you don't prosecute yourself? 

Mr. Nki>;on. No, we turn it over to the Justice Department or 
the State prosecutor. 

Mr. Smith. Do you have good cooperation with the Justice De- 
partment on the cases that you try to make? 
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Mr. Nelson. Yes. 

Mr. Smith. Has there been any problem with it? 

Mr. Nelson. No, no. If it adheres to their guidelines, there has 
been no difficulty. 

Mr. Smith. Do you have a problem with their guidelines? 

Mr. Nelson. Not really. I think their guidelines are designed to 
prevent a great influx of cases for prosecution, so they have been 
selective. I don't have a problem with it because we are successful 
in the State courts. 

Mr. Smith. Have they backed you up at all? Have you gotten 
things to them which don't come on line in terms of indictment or 
prosecution for a while? 

Mr. Nelson. Not in child pornography, no. 

Mr. Smith. Thank you. I have no more questions. 

Mr. Hughes. The gentleman from Florida, Mr. Shaw. 

Mr. Shaw. No questions. Thank you, Mr. Chairman. 

M w H "°, HBS ' Thank you very much. We appreciate your testimo- 
ny, Mr. Nelson. 

Mr. Hughes. Our final witness of the day is Mr. Robert P. Schaf- 
ter, the Assistant Commissioner for Operations of the U.S. Customs 
Service. 

Mr. Schaffer, we are delighted to have you with us today. We 
have your statement which, without objection, will be made a part 
of the record, and we appreciate your patience. 

TESTIMONY OF ROBERT P. SCHAFFER, ASSISTANT COMMISSION- 
ER (OPERATIONS), U.S. CUSTOMS SERVICE, ACCOMPANIED BY 
RICHARD ABBEY, CHIEF COUNSEL, U.S. CUSTOMS SERVICE 
Mr. Schaffer. Thank you, Mr. Chairman, and members of the 
subcommittee. I will make some brief remarks and certainly be re- 
sponsive to any questions you may have. 

I would like to thank you, first, for inviting me here today. I 
came to speak on behalf of Commissioner von Raab, who is attend- 
ing a meeting of the Customs Cooperation Council in Brussels this 
we ? i o If 1 would like t0 express his concern, and that of all of us 
at U.S. Customs, with the issue of pornography— not just child por- 
nography—but pornography, period. ■ 
Commissioner von Raab recently spoke at a White House meet- 
ing on obscenity in which he addressed a number of recommenda- 
tions put forth by the attendees, the Coalition of Anti-Pornography 
leaders. 

He talked about the decline in Customs pornography seizures 
from 15,000 in 1975 to 1,500 in 1980. We are still trying to deter- 
mine the cause of this decline, but we are preparing to reverse that 
trend. 

For example, during April, we added 12 mail specialists to our 
facilities at J.F.K. and Newark, for the express purpose of inter- 
cepting pornography entering the country in the mails. They are 
supplementing the mail specialists already there. 

Just since the last week of April, these specialists screened a 
total of approximately 366,000 packages; of these, some 13,600 were 
opened, 302 contained pornographic materials that were referred to 
the U.S. attorney. 

60 



57 



We are taking a number of steps to increase the enforcement of 
our Nation's obscenity laws. 

First, we have recommended the formation of a working group 
between the Postal Service, the Justice Department, and the Cus- 
toms Service to reopen the dialog which seems to have waned on 
this issue. No one of us alone can be effective — there must be an 
open and unified commitment. 

Second, we have instituted a series of mail blitzes, targeting por- 
nography source countries. This, hopefully, will send a clear mes- 
sage to pornography distributors and help to redevelop an intelli- 
gence data base on habitual violators of our obscenity laws. 

Third, where Customs has a role in the U.S. Attorney Law En- 
forcement Coordinating Committees, we will support including por- 
nography enforcement as a high priority. We believe this Will help 
to emphasize to law enforcement in general, especially at the local 
level, that the Federal Government is serious about enforcing these 
laws, and it will help to provide closer coordination with local 
police department juvenile units. 

Lastly, Customs would support the development of a unified en- 
forcement strategy that seeks to identify and investigate the top 
pornography importers in Mie United States. 

Turning to the bills being considered by this subcommittee, I can 
tell you that they will further help Customs efforts to interdict ob- 
scene material. 

The bills to amend 18 U.S.C. 2252 by deleting the commercial 
purpose limitation can only have a positive effect on Customs en- 
forcement efforts. 

Currently, prosecution under this section is limited to cases in- 
volving the sale or distribution for sale of pornographic materials 
involving children. This has proven to be a major hurdle in Cus- 
toms referrals for criminal prosecution to U.S. attorneys nation- 
wide. 

Removal of the commercial purpose requirement would not only 
remove this obstacle, but would also cover trade or exchange situa- 
tions, a growing method of distributive 

We note that there are a number of other legislative proposals to 
strengthen the child pornography laws, the most comprehensive, in 
our opinion, being H.R. 2151, the proposed Comprehensive Crime 
Control Act of 1983. 

Title 15, part B, addresses child pornography with amendments 
which we feel will strengthen our ability to enforce the laws 
against this despicable trade. 

We cannot promise you that our efforts will be as successful or 
as extensive as you or we would ideally like. But we can promise 
you that we will go about our task with vigor and we believe that 
we can achieve more positive results than those we have seen in 
the recent past. 

I would be very happy to answer any specific questions. I am also 
accompanied by Mr. Richard Abbey, our chief counsel. 
[The statement of Mr. Schaffer follows:] 
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U.S. CUSTOMS SERVICE 

i 

STATEMENT OF ROBERT P. SCHAFFER 
ASSISTANT COMMISSIONER (OPERATIONS) 
U.S. CUSTOMS SERVICE 
HEARING BEFQRc SUBCOMMITTEE ON 
CRIME OF THE HOUSE COMMITTEE ON THE JUDICIARY 
THURSDAY, JUNE 17, 1983 

Mr. Chairman and members of the committee, thank you for 
inviting me here todav , i came to speak on behalf of 
. Commissioner von Raab, who is attending a meeting of thz Customs 
Cooperation Council in Brussels this % week; but I express his 

CONCERN* AND THAT OF ALL OF US AT U.S. CUSTOMS* WITH THE ISSUE 
OF fORNOGRAPHY - NOT JUST CHILD PORNOGRAPHY ~ BUT PORNOGRAPHY 
PERIOD. 

Commissioner von Raab recently spoke at a White House 
meeting on obscenity in which he addressed a number of 
■ recommendations put forth by the attendees/ the coalition of 
'1' i "pornography leaders. 

He talked about the decline in Customs pornography seizures 
from 15,000 in 1975 to 1,500 in 1980. We are still trying to 
determine the cause of this decline, but we are preparing to 
reverse that trlnd. 
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Those attending the White House meeting made a number of 
specific recommendations. they recommeded that customs 
reactivate a unit in new york that had been involved in this 

E f FORT. 

We certainly AGREE with the PURPOSE OF this RECOMMENDATION 
BUT FEEL THAT IT CAN BE ACCOMPLISHED IN A NON-BUREAUCRATIC 
MANNER, 

That unit it was determined represented an unnecessary 

LEVEL OF BUREAUCRACY. It WAS ONE MORE STOP FOR PAPERWORK TO 
MAKE BEFORE BEING REFERRED TO THE U,S, ATTORNEY. In FACT/ THE 

statistics dii not bear out that this was a successful 
organization. 

thcy proposed certain modifications to customs forms and 
procedures concerning referral or seized material to thf u.s. 
Attorney's okfice — a change designed to provide sufficient 
time to prepay a case for forfenure. 

and they proposed also that a "waiver of screening" form be 
modified to ask specific questions about t'tt content of a film, 
we have agreed with both suggestions and chawgls are be i ng 
made. the group also called for orderly recordkeeping of 
these forms . this too is being reviewed. 
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ADDITION, THEY CALl 
TOMS OFFICIAL IN EVE 
D REGULATIONS, ThIJ 
0 IMPLEMENT IT AT Th 



They also asked that annual reports be furnished to Customs 

HEADQUARTERS AND FOR FULL ACCOUNTABILITY OF THE ACTIONS OF THE 
OFFICERS IN THE FIELD, We AGREE TrfAT A GREATER LEVEL OF REVIEW 
MUST BE UNDERTAKEN, AND WE WILL EXPLORE WAYS TO IMPLEMENT THIS 
SUGGESTION OR SOME EQUALLY STRINGENT PLAN, 



FINALLY, THEY CALLED FOR A REEMPHASIS TO FIELD PERSONNEL, OF 

Customs' role with regard to letter-class mail, and a reordering 

OF SHIFTS FOR MAIL "INSPECTORS," CUSTOMS MAIL SPECIALISTS ARE 
CHARGED WITH THE RESPONSIBILITY TO SEIZE PORNOGRAPHIC MATERIAL 
AT THE BORDER; HOWEVER, A CUSTOMS OFFICER MAY NOT OPEN A PIECE 

of letter-class mail without a postal employee present, this is 
to ensure that we adhere to ,'he standards recognized by the 
Ramsey case, 

During April we added 12 mail specialists to our facilities 
at JFK and Newark for the express purpose of intercepting 

PORNOGRAPHY ENTERING THE COUNTRY IN THE MAILS, THEY ARE 
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supplementing the mail specialists already there, our aim is to 
plug any gap in our inspection of international mail. 

Just since the last week of April'These specialists 

SCREENED A TOTAL OF 366*101 PACKAGES. Of THESE* SOME 13,600 
WER£ OPENED. ThREE~HUNDRED AND TWO CONTAINED PORNOGRAPHIC 

materials that were referred to the u.s. attorney. 

i might add that the value of having mail inspectors was 
demonstrated in another of our enforcement areas a few weeks 
back when a mail inspector in oakland* california, discovered 80 
pounds of Southeast Asian heroin entering the country in the 
ma its • This seizure led to the arrest of two conspirators in 
Los Angeles. 

So in conclusion, we are taking a number of steps to 
increase the enforcement of our nations obscenity laws. 

first/ we have recommended the formation of a working group 
bttwccn the postal service/ the justice department/ and the 
Customs Service to reopen the dialogue which seems to have waned 
on this issue ■ mo one of us alone can be effective " there 
must bf. an opfn ahd unified commitment, 
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Second, we have instituted a series of mail- blitzes, 

TARGETING PORNOGRAPHY SOURCE COUNTRIES. THIS HOPEFULLY WILL 
SEND A CLEAR MESSAGE TO PORNOGRAPHY DISTRIBUTORS AND HELP TO 
REDEVELOP AN INTELLIGENCE DATA BASE ON HABITUAL VIOLATORS OF OUR 
OBSCENITY LAWS. 1 

i 
I 

Third, where Customs :ias a rolc in the U,S, Attorney Law 
Enforcement Coordinating Committees, we will support including 
pornography enforcement as a high prority, this will help jo 
emphasize to law enforcement in general, especially at the local 
level, that the federal government is serious about enforcing 
these laws, and it will help to provjde closer coordination with 
local police department juvenile units, besides providing 
stronger enforcement of our obscenity laws, the information 
gained by local police will help to better identify possible sex 
offenders and child molesters as well, 

Lastly. Customs would support the development of a unified 
enforcement strategy that seeks to identify and investigate the 
top pornography importers in the united states, 

turn/ng to the bills being considered by this subcommittee, 
i can tell you that they will further helf > customs efforts to 
interdict gbscenc material. i would like to comment on just 

TWO , 
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The bill to amend 18 U.S.C. 2252 by deleting the commercial 

PURPOSE LIMITATION CAN ONLY HAVE A POSITIVE EFFECT ON CUSTOMS 
ENFORCEMENT EFFORTS. CURRENTLY PROSECUTION UNDER THIS SECTION 
IS LIMITED TO CASES INVOLVING THE SALE OR DISTRIBUTION FOR SALE 
OF PORNOGRAPHIC MATERIALS INVOLVING CHILDREN. THIS HAS PROVEN 
TO BE A MAJOR HURDLE IN CUSTOMS REFERRALS FOR CRIMINAL 
PROSECUTION TO U.S. ATTORNEY'S NATIONWIDE. REMOVAL OF THE 
COMMERCIAL PURPOSE REQUIREMENT WOULD NOT ONLY REMOVE THE 
OBSTACLE, BUT MOULD ALSO COVER TRADE OR EXCHANGE SITUATIONS/ A 
GROWING METHOD OF DISTRIBUTION. We NOTE THAT -THERE ARE A NUMBER 
OF LEGISLATIVE PROPOSALS TO STRENGTHEN THE CHILD PORNOGRAPHY 
LAWS/ THE MOST COMPREHENSIVE IN OUR OPINION BEING H.R. 2151, THE 

proposed Comprehensive Crime Control Act of 1983. Title 15, 
part b, addresses child pornography with amendments which we 

FEEL WILL STRENGTHEN OUR ABILITY TO ENFORCE THE LAWS AGAINST 
THIS DESPICABLE TRADE. 

Wp CANNOT PROMISE YOU THAT OUR EFFORTS WILL BE AS 
SUCCE'sFUL OR AS EXTENSIVE AS YOU OR WE WOULD IDEALLY LIKE FOR 
THEM TO BF., BUT WE CAN PROMISE YOU THAT WE WILL GO ABOUT OUR 
TASK WITH VIGOR AN!) WE BELIEVE THAT WE CAN ACHIEVE MORE POSITIVE 
RESUI TS THAN THOSE WE HAVE SEEN IN THE RECENT PAST. 
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Mr. Hughes. Thank you, Mr. Schaffer. 
Mr. Schaffer. Thank you, Mr. Chairman. 
Mr. Hughes. Have you read the Sawyer bill? 
Mr. Schaffer. No, I haven't. 

Mr. Hughes. I would invite you to do that, or my legislation, the 
one I introduced which I think also is comprehensive. 

H.R. 2151, the omnibus crime bill, that we hear so much about, is 
a bill going nowhere. We can't pass omnibus crime bills on this 
side. We have got to talk in terms of moving individual legislation 
or else we are not going to have any legislation. 

Mr. Schaffer. We would certainly support any movement of any 
bill that would help. . 

Mr. Hughes. The Judiciary Committee is holding H.R. 2151 at 
the full committee and I suspect that is where it is going to stay. 

In any event, in your testimony you state that a Customs officer 
mayJnot open letter class mail without a Postal employee being 
present. Was this actually required by the Ramsey case, can you 
tell me? 

Mr. Abbey. Mr. Chairman, this was not specifically required by 
the Ramsey case. 
Mr. Hughes. What is the rationale? 

Mr. Abbey. The Ramsey case set out, first to affirm the authority 
of the Customs Service to open sealed letter class mail. Then it set 
out some guidelines. Pursuant to the Ramsey case, the Customs 
Service and the Postal Service entered into discussions that Postal 
Service had some concern about the opening of sealed letter class 
mail and it was the result of a mutual agreement between the two 
Services that required a postal inspector to be present. 

In fact, currently we are drafting a letter to the Postmaster Gen- 
eral to modify that agreement so that a sealed letter class mail can 
be opened in the presence of two Customs offic rs rather than to 
have somebody from the Postal Service. 

Mr. Hughes. That's a step in the right direction. It seems to me 
it doesn't make sense to require a postal inspector to come in while 
another Federal employee, staff of Customs, opens up first class 
mail. 

Mr. Abbey. We agree. 

Mr. Hughes. I don't know what it cost to do that but you are 
talking about literally tens of thousands of pieces of mail that you 
inspect, you are talking about a lot of money. 

I am happy to hear that some letter is being drafted. 

I wonder if you would share that with the committee when that 
is drafted and sent to the Postal Service so possibly we can take a 
position on it ourselves? 

Mr. Abbey. Absolutely. 

[The information to be furnished follows:] 
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THE POSTMASTHH Gf.Ni MAL 
Washington. DC Joftu 



March 21, V)7Q 



Honorable VxoW-rt n. Chosen 

Comnissioner of CuStonjs 0 
Washington, 0. C. 20229 

Pear Dob: 

In response to your letter of March 9, 1978, I am enclosing 
two i ^pies of the final agreement between the u. S. Postal 
Serwae and the Customs Service which requires letter class 
mall to be opened for Customs examination only in the presence 
of a responsible postal employee, I have affixed my signature 
to the document on behalf of the Postal Service. 

I concur with your suggestion that our two Services should 
enter this agreement with a prior understanding thatPfor the 
intent and purpose of Section I of the agreement, existing 
Customs Mail Centers are Immediately Jointly designated 
facilities wherein sealed letter class mall may be opened and 
its contents examined. Therefore, please accept this letter 
as formal notification that tna.U. $. Postal Service executes 
this agreement with such an understanding. 

Upon return of a signed copy of the agreement, I will make 
arrangements for a representative of the Postal Service to 
confer with your staff for the purpose of promptly Initiating 
the revised procedure. ( ' 

Your Kind remarks with respect to my appointment as 
Postmaster General are deeply appreciated. 

Sincerely.- 

» r \ 

H. F. Bo'lge/ 
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Since existing administrative procedures for the customs clearance 
of scaled letter class -nail entering the Customs Territory of the United 
States include two .rules particularly designed to safeguard the privacy 
of correspondence, namely, that (1) no such mail shall be opened by 
the Customs Service it It appears to contain only correspondence and, 
(2) no Customs officer or employee shall read any correspondence found 
Inside such mail, or allow anyorfe to J i so, except under a search war- 
rant authorized by law; and public a Idence that these procedures 
are being followed may be enhanced by ^oviding for the Independent 
observation of customs sealed letter class mail opening and examination 
by a responsible postal employee; therefore, the United States Postal- 
and Customs Services agree through their undersigned representatives 
as follows: 

1 • The. Pla ce That Sealed Le tter CVass /iail May Be Opened And 
.Usj^^A^-L^.!!?^.- No sealedTetter class mall item may be opened, 
nor may its contents be examined, except in a facility jointly designated 
by the Postal and Customs Services for that purpose. NothingMn this 
section shall be construed to preclude either the lawful seizure of any 
sealed leuter class mall item or some or all of the contents thereof 
(with or without a soarr.h and seizure warrant, as provided by law), or 
the lawful removal from the designated facility of such an item or its 
contents, or its opening, examination, treatment and disposition in 
accordance with taw, after it has been lawfully seized. 

II. Observation Of Openincj. No officer or employee of the Customs 
Service shall open scaled" letter c loss mail addressed for delivery 
within the Customs Territory of the United States, which originated 
outside of it, unless a responsible postal err loyee is present to 
observe the opening. The Postal Service, upon receiving notice from 

the Customs Service that seaied letter class mail is to be opened, 
shall i:mU* a responsible postal employee available to observe such 
openings without undue delay. 

III. fxaj.inuit.ion Proceihires. After sealed letter class mail has 
been opened no" off Her or employee of the Customs Service shall examine 
the contents of sealed letter class mail, unless a responsible postal 
employee is present to observe the examination, or measures are taken 

to prevent the contents of the mail item which appear to be correspondence 
from hcing exposed to view. 
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Definitions. For the purposes of this agreement: 



»■*. cn c..** Th ! c ^ tom . Territory of the United States consists of 
the 50 States, the District of Columbia, and Puerto Rico. 

* 

hu f . q *• * resprr-ihle postal employee is the employee designated 
by the Postal Service to observe the opening of sealed letter class 
mail, and the examination of its contents, and to report any failures 
nLMlMtlons* Pr ° Per Pr0Cedures With respect t0 such openings and 

V. Joint Implementing Regulations. The Postal and Customs 
5n r ^/ 1th e «h otner'S consent shall issue, amend, and maintain 
in effect any regulations necessary to implement this agreement. 

VI. De 1 ega t j on s Authorized . Either the Postal Service 0 r the 
Customs Service may delegate any of the responsibilities vested in 
itself by this agreement to any of its subordinate officials. 

sha 1 hp 9 1n !r?Hnn of f f eren ', f 1eld unit*, so long as each delegation 
Shall be In writing and reasonably available to inspection by the 
personnel of the other agency for official purposes upon request. 

VII. Relationship Of A greement To Existing Reg ulations. Agreements, 
™<L£rocedures. This agreement is intended to supplement and be generally 
consistent with existing regulations, agreements, and administrative 
procedures. No action or inaction is authorized by this agreement's 
failure to prohibit such action or inaction specifically. |Jo action or 
Inaction is prohibited by reason of this agreement's failure to provide 
specifically for it. 

VIII. Oeid^JXLc.e^ocedu^s. Field customs and postal installa- 
tions may agree to any details of administration (such as the joint 
designation of the hours in which mail may be opened and examined in 

the presence of a responsible- postal employee) which are not otherwise 
provided for, not inconsistent with this agreement, and not inconsistent 
with the requirements of any applicable laws or regulations. 

IX. Eff.cct.i_ye. Dates . This agreement shall become effective 
towed lately after its execution by an authorized representative of 
eachagency. The procedures required by this agreement shall he 
initiated as soon as practicable on such date or dates as may thereafter 
be jointly agreed. 
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For the U. S. Postal Service: 



(name) 



For the U. S. Customs Service: 



(name) 



Postmaster General 
ftTtTe} 



{title) 



March 21, 1978 



(date) 



Cdatil 
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Deai Mr. Corcoran? / 

1^1 ^iL?L kno r ,ed9t , you i: ,6tter of June 27 • 1983 ' «H"9 f *r cormients 
2" • P ^ change 1n the agreement of March 22, 1978, between the 
Postal. Service ard the Custons Service, concerning the procedures for 
Customs openings of Incoming letter mall which is sealed against 

' n s pec 1 1 on » 

Any proposed change -In mail opening procedures Involves a potentially 
sensitive subject, and a number of postal staff groups will need to 

of ^nrnolcf?" 51 ?^^ 1 ?"/ 0 ,^ <nd WMtlonal implications 

of an/proposal, It will fad 1tat*.< our review if you would designate 
u conuct person In your organization wltn w*gm our staff could 
communicate Informally concerning the details of the proposal 



Mr. George C. Corcoran, Jr. 
Acting Commissioner of Cu stews 
u. s. Customs Service 
i301 Constitution Avemn, N.W. 
Washington, D.C. *O229*0OM 
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SEP 7 1983 



MAl-13 CC.'EBA 
EO-B3-06-25 



Dear Mr. Postmaster General: 



Re: 



Openi,. b of Sealed Letter Class Wall In Presence 
of a Postal Fmployee 



Tbii Is In response to the request* in your letter of July i«*B3 
for a contact point for informal discussions ot the prooosal to change the 
agreement of March 22, 1978, to provide for opening of scaled letter class 
mail without the presence of m postal employee. Ms. Elisabeth Anderson, 
Office of Chief Counsel, 566-6245 It coordinating Customs activities 
regarding the proposed change. Please feel free to have your staff contact 
her directly* 

Yours faithfully , 




Acting Commissioner of Customs 



The Honorable 
William F. Bolger 
Postm«bter Ceneral 
Washington, D.C. 20260 
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Mr. Hughes. You recommend the development of a unified law 
enforcement strategy to identify top pornography importers. What 
do you recommend to be the elements of that particular strategy? 

Mr. Schaffer. I don't ki ow that we are certain what the ele- 
ments would be because we are trying to get a coordinated effort 
by working with the other agencies that are involved. 

Mr. Hughes. Do we have a strategy now? 

Mr. Schaffer. I would say it is a loose strategy, at best, right 
now because we have not formulated a coordinated and cohesive 
effort. Currently we are working with the other agencies involved 
but I don't believe we have a fully integrated strategy. 

Mr. Hughes. Can you give us the elements of the so-called loose 
strategy? 

Mr. Schaffer. Right now we target certain source countries that 
have been the source for some of these materials, certain pornogra- 
phy materials coming into the country in the past. 

At that point we request the Postal Service to provide to us that 
"specific mail for screening. Our mail specialists go through not only 
marcels but letter class mail So in that regard our strategy would 
be to selectively cull through the millions of documents and mil- 
lions ofletters and parcels that are received in this countrv each 
year, to target those that are coming from source countries. At that 

Point then we would pursue any screening efforts jointly with th^ 
ostal authorities. / 
Mr. Hughes. Thank you. I want to.thank you for your statement. 
I only have one constructive suggestion to make. 
I think that you will find subcommittees generally move pieces 
of legislation that members of the subcommittee have introduced 
and in the future you might be well-advised to address yourself in 
your testimony before this subcommittee to those bills that are 
pending before this subcommittee. 
The gentleman from Michigan. / 
Mr. Sawyer. Just to amplify a little bit the comments of the 
chairman, we have some seven subcommittees of Judiciary, for ex- 
ample, and among three of them that occur to me right away is 
this Crime Subcommittee. There is also a Subcommittee on Crimi< 
nal Justice and a Subcommittee on Courts, Civil Liberties, and the 
Administration of Justice, and four more. 

What you would normally have in an omnibus bill, parts of it 
will go, if it is split up, would go to at least three of those subcom- 
mittees, and probably some parts wnuld go to others. For example, 
all sentencing and things such as the insanity defense would go to 
Criminal Justice. Bail reform and the exclusionary rule would go 
to Courts and Civil Liberties. 

So when you put in an omnibus bill it just kind of sits in the 
middle and it doesn't go anywhere. I don't know why they do that. 
The Senate has different internal procedural rules so they can 
handle an omnibus bill. It just totally thwarts things here in the 
House. Then when the Senate bill comes over, the argument then 
occurs that we have never had any hearings on any of these things. 
Therefore, some of importance, there is some reluctance of Mem- 
bers to support the ones that they have had no hearings them- 
selves on at all, and just total reliance on what the Senate has 
done. 
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Mr. Hughes. Would the gentleman yield? 
Mr. Sawyer. Yes. 

Mr. Hughes. There is another very practical impact. You folks 
have wanted, and I thitfk rightfully so, administrative forfeiture 
modifications, which we got for you. That has been some 8 months 
ago. We needed that yesterday, to help you in southern Florida, 
with the long forfeiture process. I want to tell you it is going to be 
difficult to get that again. So that is what happens. You get a lot of 
good provisions, like the forfeiture provisions, in an omnibus bill, 
and it all goes down the drain wnen somebody tacks on some 
amendment on the Senate side. 

Mr. Schaffer. Mr. Chairman, let me just clarify. I don't want to 
denigrate, certainly, any of the initiatives that are pending. My re- 
marks were meant to capture perhaps the full nature of the omni- 
bus bill and certainly I recognize some of the constraints and prob- 
lems that are associated with it. 

Certainly our agency would support any initiative that would 
helo us cope with the problem. 

Mr. Hughes. You ought to take a look at the Sawyer bill. It is 
exciting. 

Mr. Schaffer. I certainly shall. 

Mr. Sawyer. In the last Congress, again amplifying the chair- 
man's comment, we worked very, very hard in the lameduck ses- 
sion to finally get an omnibus bill' through that came out of the 
Senate. They have no germaneness limitation and they tacked the 
whole omnibus bill onto a small bill of ours but we managed to get 
it through, and get it through conference; sent it down and, where- 
upon, because one of the about eight bills that it included didn't 
appeal to Justice, they pocket vetoed the bill— the whole bill. 

It had all the other provisions they wanted as badly as we did. So 
it is very frustrating to fool with these omnibus bills because of 
that. A bill that they vetoed it on, they called the drug czar bill, 
whatever you call it, drug coordinator bill, was one that just got 
tacked on, among others, over in the Senate, that we had never 
seen in the House. That brought down the whole bill with a pocket 
veto. 

I don't know why they persist in going these omnibus bill routes 
because that is a kind of general fate they meet when you get into 
something as controversial as criminal laws. If you pass seven out 
of eight of them, you are doing pretty good. But if they then add on 
the eighth one to the other seven, you lose them all because they 
can't line ; cem a veto, they veto the whole bill. 

What aL'Ut the new current budget projections for fiscal year 
1984, will they help or hinder your efforts along the lines we are 
talking about? 

Mr. Schaffer. As I indicated, we have already begun moving our 
resources into this area. There had been a shift in recent years of 
some resources out of the program. We are in the process of restor- ■ 
ing positions to that program right now. So with or without a 
change in the budget, the 1984 budget, at least as I understand it, 
any reduction won t harm us at this point. We will be adding per- 
sonnel into this area. 

Mr. Hughes. The gentleman from Florida, Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 
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I find that vour answer to the last question a little bit confusing. 
I sit on the Immigration and Refugees Subcommittee which han- 
dles the authorization bill for the INS. You are talking about 2,000 
positions and Customs 2,000 positions requested that be cut from 
last year to this year. 

I don't understand how Customs thinks they could operate effec- 
tively with 2,000 less personnel. 

Mr. Schaffer. I didn't know whether to open up the dialog of 
the proposed budget which did include -a 2,000-man reduction 

Mr. Smith. What manpower do you need to utilize 

Mr. Schaffer. What* I am suggesting to you today, however, is 
with or without that budget reduction if, in fact, it is ever enacted, 
the Customs Service is moving resources today into this area from 
within its existing resources. And the positions, as I indicated, in 
the New York area, are already in place and they are already 
moving into California as well. 

So we are prepared to move resources from other areas of our 
involvement and other activities that we have into this area be- 
cause of our concerns and sensitivities. 

Mr. Smith. One final question now. 

Mr. Schaffer. Sure. 

Mr. Smith. I should have asked the gentleman from the Postal 
Service, but I ask you because I think it may have some relevance. 
I mentioned the fact that I thought organized crime was very 
strongly involved in the process of child pornography and having 
the Customs Service which generally tends to deal with what is 
coming in from overseas. 

Have you found any link in organized— and organized crime is 
no longer just the traditional, there is organized crime from 
Canada and from South America and from the Far East. 

Have you noticed any ties to what you would consider to be an 
organized unit? 

Mr. Schaffer. Congressman, I don't have any specific informa- 
tion on that issue with me today but I would certainly be willing to 
provide any to this committee when we get back and are able to 
research it. I am not aware of any, no. 

Mr. Smith. Then the corollary is, you mean most of this stuff 
that is coming in is really just from independent people, that there 
is no network of organized, at least coordinated, effort? 

Mr. Schaffer. Again, I just can't answer the question. I am not 
at all certain the extent to which organized crime is involved. I will 
certainly provide you with that information if it is available. 

[The information to be furnished follows:] 

To date no Customs evidence has been developed that known organized crime ele- 
ments utilizing international networks have been involved in smuggling pornogra- 
phy of any type into the Unifd States. H»m«B « 

Mr. Smith. I would be curious if you would at least provide us 
with the details of the number of times the same names, repetitive 
names, pop up on your 

Mr. Schaffer. I said our concern has been basically centered on 
the source countries and not identifying specific individuals. And 
as the individuals become known, then we target them as well. 

Mr. Smith. Thank you very much. 
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Mr. Hughes. The gentleman from Florida, Mr. Shaw. 
Mr. Smith. He left. 

Mr. Hughes. The ranking member and myself were just discuss- 
ing the 2,000 billet cut. 

Mr. Sawyer. I understand 1,500 are from inspectors, too. 

Mr. Hughes. Yes. I thought it was 700 and some inspectors. 

Mr. Schaffer. Seven hundred and fifty to eight hundred inspec- 
tors. 

Mr. HuGiiES* Yes, inspectors were cut but, you know 

Mr. Schaffer. Mail handlers are not inspectors. 

Mr. Hughes [continuing]. You may move them from one a.ea to 
another, from one mission to another, but some mission gets ne- 
glected. What you are doing is labor-inteiisive. I don't know how in 
the world, you know, given the additional smuggling that is taking 
place— drug smuggling, in particular— your mission is dealing with 
pornography and a whole host of other areas that Customs deals 
with, you could absorb a cut of 2,000 people. 

Mr. Schaffer. Mr. Chairman, we are moving in a lot of different 
ways, as vou know, in trying to respond tc the drug threat. In addi- 
tion to that, in terms of movement of regular commercial cargo, 
our approach is to be more selective in terms of our response and 
to use automation more and more. 

So I think by using state-of-the-art technology and utilizing dif- 
ferent management techniques, we Are able to make some of the 
changes that we talked about in terms of absorbing those kinds of 
reductions. As well as that we are talking about eliminating a lot 
of overhead and redundant positions that we believe are, frankly, 
unnecessary, and should have been removed a long time ago. 

Mr. Hughes. Well, I mean, that will help. Obviously, we have got 
to continue to strengthen our procedures; use- automation where 
that is possible; develop coordination, coordinating councils, better 
cooperation among the law enforcement agencies. All of that is 
going to help. 

But, hey, look, let's face it. We have been operating in the 
margin for years. If we are serious about this business of doing 
something about the pornographers and about the smugglers, we 
have got to commit resources. That is why the South Florida Task 
Force operation was so successful. We committed resources. We got 
serious about ic. 

Mr. Schaffer. Absolutely. 

Mr. Hughes. We can't say it was automation that did that. I 
mean, coordination helped but we also committed resources but we 
took them from New York, and New Jersey, and Michigan. We just 
bled the country of resources and we shifted everything to the 
south, and we made a difference. 

You can't cut 2,000. First of all, when you are operating on a 
margin to begin with, in effect, efficiencies through administrative 
procedures, they really get the ball over the goal line. That is what 
we are talking about. 

I am happy jou didn't say to us, we have got to do more with 
less. 

Mr. Schaffer. 1 left some of those statements home. 
Mr. Hughes. Even th* Attorney General doesn't say that any- 
more. 
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Mr. Sawyer. Would the gentleman yield? 

Mr. Hughes. The gentleman from Michigan. 

Mr. Sawyer. What areas are you deemphasizing? You obviously 
have to deemphasize some if you are going to shift resources. 9 

Mr. Schaffer. As a matter of fact, Congressman, I don't believe 
we are deemphasizing anything except what We consider to be un- 
necessary. 

Mr. Sawyer. What do you consider to be unnecessary? 

Mr. Schaffer. Overhead administrative positions that we have 
found through the course of time have been layered throughout the 
organization. And also what we would call routine examinations of 
repetitive shipments of merchandise that come into the country 
that can be handled in a different manner and a different ap- 
proach than we liave been handling them traditionally. 

Mr. Sawyer. As I understand it, some 750 are your actual inspec- 
tor positions. Those aren't overhead or administrative. 

Mr. Schaffer. That's correct. 

Mr. Sawyer. Then what are you loosening up on your inspection 
of? What areas? 

Mr. Schaffer. The areas, as I say, routine commercial ship- 
ments, repetitive shipments that will be coming into the country 
that we have seen before, that we have examined before; those con- 
tainers that again contain merchandise from countries that we 
have seen on a repetitive basis— we will be moving those into the 
country and allowing them to be released much quicker. 

Mr. Hughes. Would the gentleman yield? 

Mr. Sawyer. Yes. 

Mr. Schaffer. The question is whether or not contraband would 
be contained in those— again, we use intelligence information fur- 
nished by DEA. 

Mr. Hughes. You would have missed that 1,000 pounds of co- 
caine we just found in some roses that came into the country. 

Mr. Schaffer. That is an excellent illustration of why and how 
we are working better, Mr. Chairman. Wliat we did there is a new 
technique in terms of our own examination procedures. We were 
able, because of a new technique that we are now employing, to 
make that seizure. Had we not been changing the way we do busi- 
ness, changing our response, we would have missed that 1,000 
pounds instead we made that seizure. 

Mr. Hughes. Sure, but 

Mr. Schaffer. So we could have had 5,000 people down there to 
perform their job and not utilize those new techniques and missed 
that 1,000 pounds. 

Mr. Hughes. True. You need both. You can't be spot-checking 
even with new procedures and pick up all this stuff that is coming 
into the country. I mean, it is coming in in barrels from South 
America: coke, and marijuana, and 

Mr. Smith. Bales. 

Mr. Hughes. Whatever it is coming in as. 

In any event the smugglers, have pretty good intelligence and 
they have got their own techniques. You have got to give them 
their due, they are working at it overtime. There is so much money 
involved. We just have to be one step ahead of them. We can't do 
that without resources. We can get the best computers, and the 
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best technic "<w, and the best strategy, but there is no substitute for 
personnel. , 

Mr. Sawyer. Will the gentleman yield? 

Mr. Hughes. The gentleman from Michigan. » 

Mr. Sawyer. What are the source countries of this child pornog- 
raphy, do you know? 

Mr, Schapfer. The countries that we are targeting are Sweden, 
Denmark, and The Netherlands, primarily. 
k Mr. Sawyer. The Netherlands, too? 

The family of my counsel, Ms. Vanlier here, is from The Nether- 
lands. [Laughter.] 

Mr. Schaffer. Had I known that, I would have deleted The 
Netherlands from my statement, I apologize. 

Mr. Hughes. We think Cu«tomd does a good job. We are not in 
any event trying to reflect on the excellent work that Customs 
does. We just think it is important for Customs to have the re- 
sources they need and we respect the good soldiers who come up 
here to tell the story. 

But we have been involved too long in law enforcement not to 
recognize that there is no substitute for adequate funding, and good 
law enforcement doesn't come cheap, it is expensive. We haven't 
begun to commit the resources that we need to it. 

Thank you very much, Mr. Schaffer. 

Mr. Schaffer. Thank you. 

Mr. Hpghes. That concludes the testimony for today. The sub- 
committee stands adjourned. 
[Whereupon, at 12:20 p.m., the subcommittee was adjourned.] 
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It is moit unfortunate that a hearing oh child pornography 
legislation is being held— unfortunate in the aense that the use 
of children in pornography. has expanded so much in recent years 
that legislation(federal, state, and local) has to be considered. 
The fact that "kiddie-porn" has become a "growth industry in 
America is to the shame of our citizen y, law enforcement officials, 
and legislators alike, as the sexual exploitation of. children 
sweep* across the length and oreadth of this country it falls to the 
United States congress to fashion a solution to the problem within 
the realm of it's jurisdiction. However, if the net result of 
these hearings is the e a law without an understanding 

of the forces and intellectual currents that have produced this 
horrid pre c -e, then we are .wasting our time. We believe that tjie 
sexiMl e: plctation of children is the logical result of an 
attitude that regards certain forms of human life to be expendable. 
The words of philosopher-theologian Francis A, Schaeffer and 
United Sf ces Surgeon General C. Everetfc Koop, M.r rinq with 
crystal clarity on this point. "We believe that the increased 
use of children in sex films has been responsible for much of the 
sexual abusa of children . ^when absolute sexual standards are 
replaced Dy relativistic ones, and this is coupled with the generally 
low view of people that modern humanists have been v. .ching, 
society is not left with many barriers against the sexual abuse 
of children. After you remove the psychological and moral 
bairiars imposed by a high and sacred view of human life, child 
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abuse of all kinds becomes vary easy, ^iven the stresses o£ 
- child rearing , especially child rearing in the antifamily 
climate of today. The Supreme Court ruling that legalized 
abortion and thfc arbitrariness of that decinJon regarding who 
is or is not a "person" have broken down barriers. There has 
been a dramatic rise of crimes against children since abortiun- 
on-demand became legal in the United States, We are convinced 
that thi4 increasd is caused in part by the liberalization of 
abortion lajs and the resultant drastic lowering of the value 
placed on human life in general and on children's lives in 
particular." (. rancis A. Scheffer and C. Everett Koop, m.D. , 
Whatever Happened to the Human Race ? [Fleming H. Revell Company, 
Old Tapper New Jersy. 1979] , p. 31.) 

In a sidenote, mothers who have had several abortions are 
more likely than others to beat their children, according to a 
study conducted by Dr. Burton G. Schoenfeld, a child psychiatrist 
of Prinze Georges county General Hospital in Maryland. 

We do not wish to belabor the point regarding the 
de-humanization of children, but before we move on to the subject 
of legislative remedies regarding child pornography, the attitudes 
of a number of distinguished scientists on the subject of the 
protection of children shov \d not be ignored. 

In May, 1973, James D. Watson, the Nobel Prize laureate 
who Recovered the double helix of DNA, granted an interview 
to Priam magazine, then publication of the American Medical 
Association. Time later reported the interview ^to the general 
public, quoting Watson as having said, "If a child were not x 
declared alive until three days after birth, then all parents 
could be allowed the choice only a few are given under the present 
system. The doctor c^uld allow the child'to die if the parents 
so choose and save a lof of misery and suffering. I believe 
this view is the only rational, compassionate attitude to have." 

In January 1978 f Francis Crick, also a Nobel laureate, was 
quoted in the Pacific News service as saying, "...no newborn 
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infant should be declared human until it has paaaad certain testa 
regarding it's genetic endowment and that if it fails thttfc tests 
it forfeits the right to live." 

In Ideals of Life, Millard S. Everett, who was prof ssor 
of philosophy and humanantles at Oklahoma AtM, writes, "My * 

persona) feeling and I don't ask ar A «ne to agree with me 

is that eventually, when public opinior xs prepared for it, no 
child should be admitted into the society of the living who would 

be certain to suffer any social handicap for example, any physical 

or mental defect that #ould prevent marriage or would make others 
tolerate his company only from the sense of mercey." He adds, 
"This would imply not only eugenic sterilisation but also 
euthanasia due to accidents of birth which cannot be foreseen." 
(The quotes fronj the three aforementioned s\cnolars are taken 
from Schaeffer and Koop, ibid , p. 73,) 

If one believes that Ideas have Consequences (and sx rely 
the effect of Me in Kampf bears this out) then it is extremely 
important that legislative steps be taken now to halt and wipe 
out child pornography, which is a logical manifestation of the 
philosophy expressed by Messrs. Watson, Crick, and Everett. 
Unless a tough, no-nonsense law is passed, the' sexual abuse of 
children will continue to grow unabaited. We hate to imagine 
where that will ultimately lead to. 

During the course of your hearings you will be receiving 
testimony from the Justice Department, Treasuiv, the Post Office, 
various law enforrement personnel, and representatives from the 
medical and health communities. They will be offering, from 
their perspectives, information that will be helpful in your 
deliberations. We o£ the American Family Association focus our 
concern on the child participant in the pornography. This is 
not to say that thare are not others effected such as the reader 
of the pornography whose sexual values and actions become warped 
and twisted by it. then there are those innocents who become the 
prey of the consumer of the pornography. Finally our society 
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become* a victim by the eroding away of it 1 * sexual standards 
by the pornography that it tolerate*. 

Yet as we have stated earlier our first concern is with the 
child forced to perform sexual &cts. Any legislation that is 
passed with regards to child pornography must as its first 
consideration be the welfare of the child. This is not just 
our opinion but that of the U.S. Supreme Court 1 *. We of 
course refer to it's decision on July 2, 1982 in the case of New 
York v. Ferber in which it upheld a New York state law prohibiting 
the depiction of sex acts involving children. The Court found that 
"it is evident beyond the need for elaboration that a state's 
interest in 'safeguarding 1 the physical and psychological well 
being of a mii.or is 'compelling'. Globe Newspaper* v. Superior 
Court, U.S. (1982).- p,9. 

Furthermore, "the prevention .of sexual exploitation and 
sbuse of children constitutes a government objective of 
surpassing importance." "The legislative judgement as well as the 
judgement found in the relevant literature, i« that the use of 
children as subjects of pornographic materials is harmful to 
the physiological, emotional and mental health of the child." 
p. 10. 

With these guidelines, we have studied very carefully tho> 
bills presented before the House and the Senate regarding this 
subject matter. Since we agree wholeheartedly with the Supreme 
Court's decision on New York v. Ferber, we would approve of leg- 
islation that attempts to incorporate that decision into federal 
law. on the Senate side, the bill that attempts Lhit is S.1240, 
the "Child Protection Act of 1983", introduces by viator Charles 
Grassloy-R-iowa. on the House side we recommend H.R. 2106, the 
Child Protection *ct of 1983", introduced by Representative 
Charles Pashayan r-1? r a l. 

Both bills would bring Federal statutes into conformity 
with the U.S. Supreme Court decision, New York v. Ferber . There 
is another bill, S.57 introduced by Senator Arlen Spector R-Pa., 
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which although it attempt! to tighten the Federal Code on child 
pornography , leaves exceptione that we find unacceptable. we 
refer to p.2^25lTJ Definition! for chapter under " (c) aado- 
maiochiatic abuie (for the purpose of sexual stimulation) 1 ? , and p. 
3, "(d) masturbation i except as included as an integral portion 
of a work possessing serious scientific or educational value i 
or", a*d p. 3, "(6) 'lewd exhibition 1 means that to the average 
person the depiction is patently offensive and lascivious without 
serious scientific educational or social value* * 

The sexual exploitation of a child damages him or her 
whether or not it appearsj'ln a sleazy magazine or film, or in 
a book on sex education. We refer again to the opinion of the 
U.S. Supreme Court in New York v Fcrber , "...whether a work, takun 
a^ a whole, appeals to the purient interest of the average person 
bears no connection to the issue of whether a child has been 
physically or psychologically harmed in the production of the 
work." p. 13. "In addition, a work which, takjn on the whole, 
contains s< is literary, artistic, political, or scientific 
value may n**er the less embody the hardest core of child pornography. 
9 It is irrelev it to the child fwho has been abused] whether or 
not the material. .. .ha& literary, artistic, political, or social 
value.' Meomorandum of Assemblyman Lasher in Support of 263.15 
We therefore cannot conclude that the Miller standard is a satis- 
factory solution to the child pornography problem " pp. 13-14. 

For these reasons w* believ uhat S. 57 or any other 
variant of it, either on the Hou*j« or senate aide, cannot adequately 
and comprehensively affect a solution to the problem of the 
sexual exploitation of children. 

Because H.R. 2106 and S.1240 incorporate the United States 
. Supi erne Court decision* ttaw i ry k v. Ferber into Federal statutes* 
we urge their passage. 

We conclude by offering the information and expertise that 
we have developed on the child pornography problem, to the 
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relevant Houae and Senate Committees that have juriadiotion on 
thia iubject. 

Thank you very much. 

-30- 

David A< Williams 

vice Preaident-Exeoutive Director 
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Washington D.c, 20002 
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TKK CntU) VICTIMS J>P POENOCaAPHY. 

For the past two years, -the Washington School of Psychiatry, through its 
subdivisions, the Special Projects Division and the Metropolitan Mental 
Health Skills Center, has been interviewing children on the streets of 
Washington, D.C., Baltimore, Maryland, and New York City who can be con- 
sidered to be at risk of sexual exploitation. The purpose of the inter- 
viewing has b een twofold: to determine, as far as possible, the extent to 
which such children, involved in prostitution and sex-rolated activities 
for cormercial purposes, have either been involved in, or have been invited 
to be involved in, pornography, and to attempt to develop a psychosocial 
profile of such children. 

Using field initiated research, the project has interviewed close to 750 
individuals - largely children at risk, child prostitutes and child porno- ' 
^jraphy vie tins, but also parents, pimps and custoaers. The techni^ulT"tRaT; 
has been uoed to initiate the research has been simple. In cost cases, 
initial contact has been established by stationing an investigator in a bus 
station rer.taurant, on a street comer on one of the "strips" or "strolls" 
in Washington, Now York or Baltimore, and allowing youthful purveyors of 
commercial sexual activity to approach the investigator. After some initial 
conversation, which is usually an exploratory probe on the part of tne 
youngster, the investigator explains to the youngster th-3 purpose of his 
preser.ee, the interview activity, and the study itself. The latter expla- 
nation was expressed, generally, in the following way: "This study is to . 
help to find out how people^ who ^ma?<e their living around the bus station 
and on the stroll, make decisions about how they wili live their lives. ! f 
Upon further inquiry, the youngster would be t**d quite directly that the 
interviews hzd to do w^th the relationship of pornography to the rejt of 
their liven. 

The stu'ly al^o used contact with pi.T.pr, set up by police officials; and 
police in Comers, and contacts with children set up in turn by these pimps. 
The extensive contacts with career criminals, prostitutes .* r.d piraps from 
other ref.e.irch and ^orvico programs conducted by the Washington School of 
Psychiatry's Metropolitan Mental Health Skill? Center, also produced entree 
into the underworld and street life in order to establish contact with 
children on the street. 

A significant number of retrospnetive interviews wore don* with "o- adults 
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who arc In thalr very lato teens or early and middle twenties in order to 
get a picture at a later date of the lives of people who had started aa 
child prostitutes and pornography participants. 

Originally, it was hoped that the development of a psychosocial profile of 
these children would provide some clues as to possible early prevention and 
early intervention strategies for,, working with these youth and their ' 



families. 



The study attempted to investigate whether it is true that the at-risk 
population of children form* a kind. of nest of concentric circles, tha 
largest being all those children at risk of being victimized by sexual abuse 
or harassment - in the family and in the home, the next largest being children 
actually victimized, the next being child prostitutes, and the final inner- 
most circle being children victimized in particular, unique or unusual ways - 
particularly through child pornography. 

The study also surveyed a large sample of organizations and groups serving 
at risk children and youth - runaway houses, child protective agencies, etc., 
in order to see what their experience had been In SQrvin? chila po^g^., ' 
victims. K mail survey was sent to 200 agencies and organisations, with a" 
return of 35%, a typical level of response for mail questionnaires. 
These surveys indicated that yputh and child serving agencies believe that 
child pornography is a serious problem in their communities, hut have not 
developed any methods for interviewing their constituencies about this pro' 
and in general do not feel that thsy are very thorough in interviewing 
children about sexual issues. 

To date the finding-: of the study suggest! * ' 

+ Child pornography unlike child prostitution," which appears 
to be a large industry, as an "industry in the United States 
is -probably very. limJLtod. That is, there does not seem to be 
a l««8o_«UcJ! commercial production of child pornography. 

+ There does exist a "co ttage industry" for child pornography - 
eMWr-n acknowledge that they"arq invariably asked to pose 
for personal pornographic photo- by customers on the street and 
in bars and restaurants and hotels. They also acknowledge 
observing the exrhargo of pornographic snapshots in which their 
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peer* are exhibit^- Most children are unwiUing to admit that 
they actively engage in such nativities, although they univer- 
sally point the finger at each other* Customers apparently 
do exchange these photos much like trading baseball cards, etc. 
There is aXso a significant acount of home. movies and home video, 
which are also exchanged, ^ 
The youngsters involved in- child pornography on the level* de- 
scribed above, fit the general description of mnaway/child 
prostitutes; 

The largest group ore children who have been pushed out 
rather than runaway. They have been told directly, or 
by family behavior, that there is no § more room for them 
in their homes - either for economic reasons, ojTf oVlreasons 
of ago specific family dynamics, or because of resistance' to 
intra family sexual exploitation, or because of severe 
family trauma. 

More than j^vonty-f iyo percent report sexual abuse within 
the family. 

An overwhelming percentage report a feeling of alienation 
from family lifestyle, family disciplinary culture, etc., 
from r\ very early age. 

4) ttore than sixty percent report previous contact with nental 
• health, social 'servicos, or other institutional helping 
professions. These have been perceived a3 actively hostile 
to the child, as instrur.-nts of increasing the alienation 
from family, and of intensifying a punitive familial attitude 
or policy toward thi child. They are, accordingly, intensely 
distruutod, and perceived not as resources for help, but as 
reiterations of bad earl/ family and institutional experiences. 
The study suggests that the incidence of serious and chronic mental 
illness among the children and young people who engage both in 
prostitution and in pornography is very high. Many are the 
"deinstitutionalized" among the youthful mental hospital population, 
and not a few are individuals whose chronic mental illnesres have 
evidently icver been treated durin7 their lives, due to family 
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alienation from accesa to conventional mental health *yr>,eras. 
It is also evident that a significant number o£ young people 
have had situational mental health crises duo to jeverely 
traumatic family catastrophes - catastrophic deaths, suicides, 
murders, etc. for which they have received no emergency or 
• crisis intervention support, and from the residual effects' 
of which they continue to suffer. • 
The matching characteristics of this population with the most 
severely alienated runaway population do not adequately convey 
to the casual observer another important f actor i these youngsters 
appear to share more directly characteristicsxwith th» adult 
homeless population. These children who arejfaora pushed put 
than runaway, appear to be the "undocumented aliens" of the 
general population - ard will be the homeless adults of the 
future. Their distrust of systen resources, their pronoiweed 
isolation, and their vulnerability for 'exploitation and misuse 
is so severe that the likelihood of their being generally 
"reabsorbed" into the na in stream of American youth culture - 
or general culture seeics uinimal. 
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TO: Honorable Harold 5. Sawyer 

Honorable E. Clay Shaw 
Honorable F. James Sensenbrenner, Jr. 

FROM: • Charlene L. Vanlter . 

Minority Counsel CAA~~ 
Subcommittee on Crime 



June 16 Hearing on Federal Child Pornography Legislation and Hearings 



The Subcommittee on Crlise has scheduled a hearing on child pornography 
on June 16, 1903 at 9:30 A.M. In Room B-352 of the Rayburn House Office 
BuMding. Attachment A to this memorandum Is a witness list. 

1 • Curren t Law 

In 197/, the 95th Congress enacted P.L. 9b-225, the Protection of Children 
Against Sexual Exploitation Act of 1977 (IS U.S.C. Sections 22G1-2253, 2423). 
This ldw has four components, which ruke It unlawful to (1) knowingly use or 
cause any minor to engage in or assist In any sexual act for the purpose of 
producing any film, photoaraphy or othsr visual medium; (2) permit a minor to 
engage In se/udlly er;*l lei t conduct^lf one is the parent, guardian, or other 
person exercising Cu.-t.^"! over the minor (both 18 U.S.C. I 2251 ); (3) transport 
in or receive from Interstate transportctlcn or the nail system material depicting 
such conduct by a minor (lfl U.S.C. S 2252); and (4) transport a minor across 
state lines with the Intent that such minor er;gage In prostitution or other 
prohihited conduct, with the knowledge that such conduct will be commercially 
exoloHnd (18 U.S.C. I 2423). The law doflrcs the terms "m1nor M (an> 

person under the ago if sixteen years), "sexuall/ explicit conduct, * "producing 
•im! "visual or print sodium, " for the purposes or IB U.S.C. § 225 \ and 2252. Under 
1.1 U.S.C. I 2423, "minor" Is defined as a person under the ane of eighteen years. 

Penalities for violating 18 U.S.C. $ 2251 and 2252 are a fine of not mora 
thin $10,000 and/or Imprisonment for not more thar. 10 years, for a first violation; 
and a fine of $lb,000 and/or imprisonment for. not less than two nor more than 15 
yedrs, for subsequent violations. The penalty for violating IE U.S.C. 5 2423 is a 
fine of not more than $10,000 and/or Imprisonment for not longer than 19 years. 
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Honorable Harold S 4 Sawyer 
Honorable E. Clay Shaw, Jr. 
Honorable F. James Sei^senbrenner, Jr. 

Page 2 



11 • ji?]P- ? Vu> for Chan 



The existing federal low has been criticized for two reason-,. First 
S! i^™^ 1 !? 5 ■ ?^";-r c l a ! di5 - ri ^1on of child pornography, when r.uch'of 
the material is distrltuted in a non-cr,: rercial fashion. 

J S ? C u nd1 ^' th0 fcdcral law requires a shewing that thp distributed 
material be obscene. This ohscwiity requircrcnt is based on the 1973 Suprone 

£h. ^?^c^' le •-V^^ rn - i ^ 413 U ' S - 15 < 19 ^ 1n " h1ch the Court 
require! a showing oTobscomty before first ar-n-J »nt protections could b» 

I: I. , F1 ' tocn ftdtes, like the federal government, required a fl.ndlnn of 
obscenity in their distribution offenses. • 9 

Twenty states, however, have. passed distribution prohibitions that do no* 
require a showing of obscenity. New York is one such state, and its child 

FTSXX V^ftwS? "E^ by . the S !! prew Court on Jul * 2 » 19 * 3 ' 1" Nw York 
^•^^ U. S. (19d2), the Court found that the child pornography prohiBTfed™ 
by theTSw York statute beared so heavily and persuasively on the welfare of 
children engaged in its production, that the state was entitled to a ore *er 1e*wav 
in regulating child pornography. On balance, this state interest overVitfes first 
amendment protection The court recognized, however, that some materials *>Dlctin<i 
minors, such as sex education aids or documentaries, would be entitled to first 
amendment protection even though they fall within the preview of the <rie» v 0 rk statu ta 
Rather than rule the statute as unconstitutional on its face, th* court reserve 
these issues for future case-by-case analysis. See Attachment B, which is the 
November 190^ Harvard Law Review analysis of the Ferbcr decision. * 

III. le j 1 s 1 at] v e P rop qsaH . ■ 

Four bills addressing the child pornography question of commercial sale 
and obscenity have been Introduced. These bills Include, H. R,- 2106. H.R« 2432 

vSx Hi P X-7 ?VS R ' V th ° Pres1dent,s Comprehensive Crime Gonial Act of 
1983, H.R. 30o2, Introduced by Connressman Sawyer. The Sawyer bill Is the 
President's version with two modifications. First, the exlstina fines a >e 
increased, and second, simulations are excluded from coverage if they occur in 
works with Literary, artistic, scientific, social, or educational value. 

The Subcommittee must address the following issues in its reform of the 
existing cm 1 d pornography laws. 

I. The bills unanimously eliminate a commercial requirement, since much 
of the child pornography Is traded or shared without pecuniary benefit. The 
elimination of the requirement that the distributor be for commercial purposes 
is supported by the Justice Department. ' H 
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